- ORDER OF THE SUPREME COURT

STATE OF MINNESOTA
IN SUPREME COURT
ORDER PRESCRIBING AND PROMULGATING
AMENDED RULES OF CIVIL PROCEDURE FOR

DISTRICT COURTS AND MUNICIPAL COURTS*

WHEREAS, an Advisory Committee appointed by the Supreme Court
has recommended to the court the adoption of certain Rules of Civil Pro-
cedure; and

WHEREAS, the recommended Rules were published and distributed
to members of the Bar prior to the submission of written comment and oral
arguments which were heard on June 7, 1974, and whereas the court has
considered said recommendations;

NOW, THEREFORE, IT IS HEREBY ORDERED that the annexed
amended Rules, including Form 19, be, and the same hereby are, adopted,
prescribed, and promulgated to be effective on January 1, 1975, for the
regulation of the practice and procedure in the District Courts and the
Municipal Courts of the State of Minnesota. The inclusion of the Advisory
Committee Notes is made for convenience and does not necessarily reflect
court approval of the comments made in said Notes.

Dated November 14, 1974

BY THE COURT:

*By grder of the Supreme Court dated April 20, 1973, Rules of
Civil P;ocedure for District Courts govern all actions in County
Court within the concurrent jurisdiction with the District Court.

Rulgs of Civil Procedure for Municipal Courts govern all other
actions in County Court.
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October 19, 1973

Introduction

The Federal Rules of Civil Procedure were amended effective July 1,

1970. The Federal amendments related to the discovery portion of the
rules, i.e. Rules 26 to 37. The amendments were made both in form
and content. The form portion of the revision is a rearrangement of the

various discovery provisions and a renumbering of the discovery rules.

Federal amendments recognized that the Minnesota rules had traditioﬁally
followed the Federal rules insofar as practically feasible. In Minnesota
rearrangement of the discovery rﬂes purely for purposes of conforming

to the Federal rules is itself a desirable obje-ctive. - Thus the Rules Com-
mittee has undertaken to follow the federal arrangement so far as consistent
with state court practice. . Beéausg Minne;ota had magle substantial amend-l

~ ments to the Minnesota discovery rules at_av much ea.riier point in time,

the substantive changes required in the Minnesota rules to conform to
changes in thé Federal rules are not as substantial. Comments following
each of the rulés indicatg where the proposed amended Minnesota rule

follows the rearrangement of the Federal rule; those instances where the

Minnesota rule differs from the content of the Federal rule.
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The scheme of the rearrangement involves the following 'cha.nges:
Rule 26 becomes the basic rule relating to discovery, the use of discovery,
and the scope of discovery; Rules 28, 30, 31 and 32 proviae particular
rules relating to oral and written depositions; Rulé 33 relates to intei'-
-rogatories to parties; Rule 34 relates to production of documents; Rule 35
relates to physical, mental and blood examinations; Rule 36 relates fo ’
request for admissions; and Rule 37 relates to sanctions for violation of
discove:'ry obligations.

That portion of Rule 26 that formerly dealt with depo sitions has been
transferr.ed to appropriate locations in Rules 30, 31: andb 32. Prétective
orders that formerly were contained in Rule 30.02 have beeﬁ transferred
to Rule 26.

As stated by the Minnesota State Bar Association Court Rules Com-
mittee in commenting on the proposed éhanges, the bench and the bar
should look for and be aware of the fdllowi'ng primary"changes_:_' _‘

"Rearrangement of Rules - The provisions of existing Rules 26, 30

and 32 are rearranggd so as to convert Rule 26 into a rule concerned with
discovery generally. In otilér words, Rule 26 would concern other. discovery
devices such as interrogatories and requests for production as well as
depositions.' Rule 30 would become the -rule concerned with depositions
upon oral examination. Rule 32 would becom'e the rule concerning use of
deposition,

The rule provisions which would be transferred under the Committeé's

recommendation are as follows:
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Existing Rule 26.01 is transferred to new Rules 30.01 aﬁd 31.01.
Existing Rule 26.03 is tr;.nsferred to new Rule 30.03.
Existing Rules 26,04, 26.05 and 26;06 are transferred to new Rule
32,

Existing Rule 30.02 is transferred to new »RVule 26.03.

We believe this limited rearrangement of the discovery rules p1"e>sﬂents
a far more orderly and logical organization of discovery methods, scope
and limitation than is found in the old Federal rules or in the existing
Minnesota i‘ules. The Committee has embraced this rearrangement without

reservation.

Scbpe of Discovery is broadened in several respects i11.c1uding:

(1) Statements of parties and witnesses would be discoverable,
but other trial preparation materials would be discoverable,
only upon a showing of subst;ntial need.

(2) Opinions of experts expectéd to testify at trial would be dis-
coverable by interrogatories.

(3) Interrogatories would not be objectionable simply because they
relate to matters of opinion or contention.

(4) A showing of gooa cause would no longer be required for dis-

covery of documents and things under Rule 34.

‘Mechanics of Discovery - the proposed changes are designed to

encourage discovery with a minimum of court intervention. Among these

are the following:
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(1) A plaintiff would nollonger have to seek leave of court for

| early discovery requests in mdst instanc.es.

(2) The race. for priority would be eliminated.

(3) The duty to supplement responses would be eliminated except

_in certaih specified situations.,

(4) Motions for a court order undervRule 34 no longer would be
necessary.

(5) The discovering party rather than the objecting party vs}ould be
responsible for seeking judicial determination of discovery
.disputes.' |

(6) Judicial sanctions would be tightened under Rgle 37.

Optional Procedures are provided in at least two respects. Under

Rule 30.02 (6) a party would be able to notice the deposition of a corpora-
tion or other §rganization, and the organization would then be required to
deéignate the person or persons to testify in its behalf, .Under Rule 33.03
a party upon whom interrogatories are served could under certain circum-

stances produce records rather than give answers."



-5.

¥ -
e a 7

"RULE 7% Oé (1) IS AMENDED TO READ As FOLLOWS:
7. 0} Motion and Other Papers
(1) An application to the court for an order shall be by motion which, unless -
made during a hearing or trial, shall be made in writing, shall state with parti'-
cularity the grounds therefor, and shall set forth the relief or order sought. The
requirement of writing is fulfilled if thé motion is. stated in a written notice of the

hearing of the motion. Motions provided in these rules are motions requiring a

written notice to the party and a hearing before the order can be issued unless the

particular rule under which the motion is made specifically provides that the

motion may be made ex parte.

Comment
This amendment is purely a clarifying amendment. No substantive change
in the rule is mad¢ but an ambiguity evidenced in application of some of the rules
is clarified where the rule reference to .a motion did not indicate whether it was
'ex parte motion of a motion upon notice and iuearing. This change has no counter-

part in the corresponding Federal rule.
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.+ RULE 26. DEPOSIT—IONS-PENDLNG—AGT—ION GENERAL
PROVISIONS GOVERNING DISCOVERY.

RULE 26.01 IS AMENDED TO READ AS FOLI;OWS:
26,01 WMDepo-s—itio-n—Ma-y-be—Iak-e&

Any-party may-take-the testimneny-of-any-person,- ;neluding— a-partyy-by
depesitien-upon oral-examination er-written-interrogatories-for the-purpose of
discovery or-for use-as-evidence-in theactieonor for -both—pgrpe sesr - Afler-com—
mencement -of-the action,- the-deposition may-be -taken-wi—t-héut leave-of couriy
except that leavey -granted with or-without-netice-must-be-obtained-if -nof-i.ee -of-
the -fa ki-né is-served by-the plaintiff within 20 ﬁa-ys after commencementof-the
aeﬁo-n—. --The-attendanece of-witnesses may-be -cempel-led—by-t—he— use-of-subpeena
as-provided-in Rule- 45+ - Depositions shall be-taken only-in-aeccordance-with-these
rules.- - The-deposition-of-a-person confined in-prison-may be-taken only-by leave

of courti-on such-terms-as-the-court prescribess

26,01 Discovery Methods. ; : ' .

Parties may obtain discovery by one or more of the following methods:

depositions upon oral examination or written questions; written interrogatories;

prédﬁction of documents or things or permission to enter upon land or other

proper_fy, for inspection and other purposes; physical (including blood) and mental

examinations; and requests for admission. Unless the court orders otherwise

under subdivision 26.03 of this rule, and except as provided in Rule 33.01, the

frequency of use of these methods is not limited.
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Comment
Existing Rule 26.01 is transferred to Rules 30.01 amd 31.01. As now

recommended, Rule 26,01 lists all discovery devices pfovided by the discovery
rules and established the relationship between the general provisic;ns of Rule 26
and the specific rules fc;r the various discovery devices. Rule 26,01 now speci-
fically provides that the use of the varioﬁs discovery devices is not limited unless
a protective order is obtained from the court under Rule 26.03. Rule 33.01 is

" not specifically mentioned, but that rule contains its own specific limitations .

regarding the use and frequency of use of that discovery device.

RULE 26.02 IS AMENDED TO READ AS FOLLOWS:
26,02 Scope of Examinatienr Discovery.

Un&es 8 -o-the-rmse-erde red by the court-as provided-by -Rule 30, 92-0x 3004,
the - witness 1nay-be -examined regarding-any matter,- not -p-r-w;Leg-ed- which-is-
re]reva-nt-to- the -subjeet matter involved in-the-pending action,- whether-it-relates
to- the -claim or-defense of the-examining party-or to-the claim-or defense-of any-

other party; ineluding the -existenee :description,- nature, -custody, -condition and-



loeatioa-of- any-books,- decurments,- or-other -tangi-ble: things-and-the-identity and-
location-of-persons-having- knowledge-of- relevant- facts. - -l -is-not ground-for objee-
tion-that-the testirneny-will-be inadmissible at-the-trial -;i-f -the-testimony soughi-
appears -reasonably- ealculated-to-lead {o-the-discovery of-admissible-evidence.-

The-production-or-inspection of any writing obtained or-prepared-by the-adverse
11 atar 1ndarmnd 4-}\_19_ o O
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in prepavration fer-trial,- or-ef é-ny— waiting- that- reflects-an aitorrey's-mentad-
impressionsy -conclusionsy -opiniensy -or legal theo ries,- o -exeept as-previded

in Rule-35;5 -the- conelusions-of an- expert,- shall not-be requireds- In-any aciion in
whieh-there-is an- i-nsurg—ne-e policy which-may afford coverage;-any-party-may

®re qul-r-e a—rl:y- ether pariy-to-disclose-the coverage-and-limits of- such-insurance-and
the amounts paid-and payable-thereunderand-under Rule-34-may-ebtain-production
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sueh-discleosed-informationto-bedntreduced-into evidence-unless admissible-for-
ether reasons-or-upon other-grounds.

Unless otherwise limited by order of the court in accordance with these

rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not

4m 41a 1
[Xe)

or thne ‘
|

claim or deiense of any other party, inciluding the existence, description, nature,

custody, condition and location of any books, documents, or other tangible things

and the identity and location of persons having knowledge of any discoverable
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. matter. It is not ground for objection that the information sought will be inad-

missible at the trial if the information sought appears reasonably calculated to

lead to the discovery of admissible evidence.

Comment
Subdivision 1, of proposed amended Rule 26,02, is applicable to all dis-
covery rules. It regulates thé discoyery obtainable through any of the various
discovery procedures. This general provision regarding the scope of discovery
is subject to protective orders as ma.y be issued by the court under proposed

amended Rule 26.03. Rule 26.03 gives the court broad powers to regulate or

prevent discovery even though the infofmatién or material sought are within the
general scope of discovery under this rule. The proposed ameﬁded Rule 26.02
does not change the existing law regarding»t‘he scope of discovery or the court's
powér to regulaté the scope of discovery by approl;riate order,
- The four general limitations on the scope of dislcovery are:

(1) ‘Pri\.rileged mattér (e&idehce and constitutional privileges)

(2) Material prepared in anticipation of litigatio.n

(3) Physical and mental examinations under Rule 35

(4) Protective orders under Rule 26,03
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(2) . Insurance Agreements. In any action in which there is an insurance

Y

[

policy which may afford coverage, any party may require any other party to dis-

close the covérage and limits of such insurance and the amountsbpaid and payable

thereunder and under Rule 34 may obtain production of the insurance policy, provided,

however, that the above provision will not permit such disclosed information to be

introduced into evidence unless admissible for other grounds.

Comment

Federal Rule 26 (b) (2) contains provisions permitting discovery of liability
insurance coverage in a manner substantially simila‘r to that provided in the
exis;;ing'Minnesota Rule 26. 02. While thé language difference is not substantial,
the Committee believed the existing Minnesota rule was more liberal than the
Federal rule and the differences were substantial enough to recommend retention
of the language of the existing Minnesota rule rafhér than conform the rule to
the Federal rule language. 'fhe Advisory Committee's recommendation restates
the insurance discovery rule as pro";rided in Ruie 26, 62. The primary difference
between the Federal rule and the Minnesota rule is the appiication of the insurance
di_scbvery clause to all relevant insurance policies, including liability insurance,

: iﬁ tile Minnesota rule while the Federal rule is limited to insurance obligatiﬁg

the co.rnpany to satisfy all or part of the judgment or to indemnify or reimburse

for payments. made to satisfy‘ a judgrhent. The prdposed Minnesota rule does

not contain a provision similar to Federal Rule 26.02.regarding applications for
insurapce to be treated as an insurance agreement even though there is no specific .

provision regarding this matter.




(3) Trial Preparation: Materials, Subject to the provisions of subdivision

26.02(4) of this rule, a party may obtain discovery of documents and tangible

things otherwise discoverable under subdivision 26,02(1) of this rule and prepared

in anticipation of litigation or for trial by or for another party or by or for that

other party's representative (including his attorney, consultant, surety, indemnitor,

insurer, or agent) only upon a showing that the party seeking discovery has sub-

stantial need of the materials in the preparation of his case and that he is unable

without undue hardship to obtain the substantial equivalent of the materials by

other means. 'In ordei-ing discovery of such materials when the required showing

has been made, the court shall protect against disclosure of the mental impressions,

conclusions, opinions, or legal theories of an attorney or other representative of

a Apa'rty concerning the litigation,

A party may obtain without the required showing a statement concerning the

action or its subject matter pr'eviousiy made by that party. Upon request, a person

or a‘?artz;
not a party,/may obtain without the required showing a statement concerning the

action or its subject matter previously made by that person who is not a party. If
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- the tequest is refused, the person may move for a court order, The provisions

of Rule 37.01(4) apply to the award of expenses incurred in relation to the motion._

For purposes of this paragraph, a statement previously made is (A) a written

statement signed or otherwise adopted or approved by the person making it, or

(B) a stenographic, mechanical, electrical, or other recording, or a transcription

thereof, which is a substantially verbatim recital of an oral statement by the person

making it and contemporaneously recorded.

Comment

A party may obtain discovery of documents and tangible things within the
séope of discovery under Rulel 26.02 (1) which were prepared in anticipation of
litigation or for trial by or for another party or by or for that other party's
representative (including his attorney, surety, inc}emnitor, insurer, or agent)
only upon a éhowing that the party seeking the dis covery~has a substantial need
of the materials in the preparation of his case and he. is unable without undue
hardship to obtain the substantial equivalent of the mater';als by other means.
This work product limitation on the scope of discovery is also subject to Rule
26,02 (4). In ordlering discovery of such work product materials when the re-

quired showing has been made, the court must still protect against disclosure

- of the mental impressions, conclusions, opinions, or legal theories of the attorney

or other representative of a party. .
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"A party may obtain without the required showing of need and hardship any
statement concerning the action or its subject matter previously made by-that

party. Upon request, a person not a party may obtain without the required show-

.
ing a statement concerning the action or its subject matter previously made by

that person., If the request for the statement is refused, the party or person
seeking discovery may move for a court order. The.provi'sions »of Rule 37.01
t4) apply to the award of expenses incurred in relation to the motion. For pﬁr—
poses of this. paragraph a statement previously made is (a) é written statement
signéd or otherwise adopted or approved by the person making it, or (b) a
§ténographic, Vinechaniéal, _electrical, or other recording, or a transcription
thereof, whiéﬁ is a substantially verbatim recital of an c;ral statement by.the
person making it and contemporaneously fecorded.

‘This rule is the "work product' rule. It resolves many of the questions

‘raised by the present rule and by the applicé,tion of the work product doctrine in

Taylor v. Hickman, 329 U.S." 495 (1947). The. rule is applicable to documents

or things prepared in anticipation of litigation or prepared for trial. Prior to

. these proposed amendments of the discovery rules, the requirement in Rule 34 '

for a showing of '"good cause' f6f the production of documents imposed a sp.b-
stantial limitation on the discovery on work product material. A large' bo&y of
llaw was. developéd in the Fedéral court réga‘rding the relationship of Rule 26 (b)
(26.02) and Rule 34.- The amended Rule 26.02 (3) resolves these questions.

Rule 34 has been amended to eliminate the required showing of good cause. For

documents and other tangible things, prepared in anticipation of litigation or for
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Atrial, a showing of "'substantial need' isb riequirec.i plus an inability to obtain sub-
: sta}ntiaily equivalent materials by other means without l>'undue hérdship”. Rule
26.02 (3) i’rnposes'a less burdensome ''good cause' type requirement upon the
discovery of these docm\‘nents and tahgible things. The rule is not expressed
in "'"good cause' terms since that phrase had created a substantial body of case
1aw~interpretatioh under the old Rule 34 that should not be applicable under the
.amended rule. For that reason, Rule 26.02 (3) contains its own factual stat'e-
ment of cause. This rule reflects existing case law proteétion for the work
efforts of counsel and persons related to the attorney or thé party in trial prepara-
tionA. The rule also recognizes the fairness of reqﬁir_ing production in those
situations where substantiélly equivalent materials cannot be o'bt,ained by other
means without undue hardship.l
The amended rule also prevents a fishing expedition by requiring a showing
that the party has substantial need fo r‘ the materials in preparation of his case.
The iast sentence of the first paragraph in Rule 26.02 (3) contains absolute pro-
tection against disclosure of documents §r tanéiblé thiﬁgs confainihé the mental
impressions, conclusions, opinions, or legal theories of the attorney or other
‘representative of the party concerning tﬁe litigation., As proposed the rule is
consistent with Leininger v. Swadner, 279 Minn. 251, 156 N. W.2d 254 (1968).
If the documen’c contains both factual and conclusive material, it would be appro-
priate uﬁder this rule for ‘the court to compél disclosure of those fhing; not
involving mental impressions, conclus"ions,A etc., of the attornef.

The second paragraph of the rule is merely a restatement of the existing




“w

A

i "15-.

. pragctice permitting a party or a non-party to obtain a copy of his own statement.

If a party or a non-party desires to obtain his own statement, no showing of

special circumstances as set forth in the first paragraph is required. A request

‘ should be made directly to the party having custody of the statements. Recourse

to the court for a court order is provided only if the request is refused.

The Committee has el.iminated the word 'consultant'’ from the first pzva,.ragraph
of the Federal rule primarily because that word contained such a breadth of possi-
ble application that its use without further definition or limitation seemed undesirable.
The Committe;e believes that all proper representatives are included_ even though
they may not be specifically mentioned iﬁ the parenthetical pro‘vi_sion vin the first
sentence of Rule 26.02 (3).

The rule as recommended contains theblanguage "or a party' in the second
sentence of the second paragraph of the rule. This language was recommended
by the Minnesota State Bar Commitfee on Rules and differs in that respect from
the corresponding Federal rule. The pﬁrpose.of the additi‘on of the -la'nguage_.”or

a party' is to make it clear that a party without a necessity of seeking a routine,

_' motion has the right to obtain statements made by non-party witnesses.
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(4) Trial Preparation: Experts. Discovery of facts known and opinions

held by experts, otherwise discoverable under the provisions of subdivision 26,02

(1) of this rule and acquired or developed in anticipation of litigation or for trial,

"may be obtained only as follows:

(A)(i) A party may through interrogatories require any other party to

identify each person whom the other party expects to call as an expert witness

at trial, to state the subject matter on which the expert is expected to testify, and

to state the substance of the facts and opinions to which the expert is expected to

te_stify and a summary of the grounds for each opinion. (ii) Upon motion, the

court may order further discovery by other means, subject to such restrictions

as to scope and such provisions, pursuant to subdivision 26.02(4)(C)of,1;his rule,

concerning fees and expenses as the court may deem appropriate.

(B) A party may discover facts known or opinions held by an expert who has

been retained or specially employed by another party in anticipation of litigation

or preparation for trial and who is not ekpected to be called as a witness at trial,

only as provided in Rule 35.02 or upon a showing of exceptional circumstances

under which it is impracticable for the party seeking discovery to obtain facts or

opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require “

that the party seeking discovery pay the expert a reasonable fee for time spent

in responding to discovery under subdivisions 26,02 (4)(A)(ii) and 26.02 (4)(B)

of this rule; and (ii) with respect to discovery obtained under subdivision 26.02
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" (4)(A)(ii).of this rule the court may require, and with respect to discovery obtained

under subdivision 26.02 (4)(B) of this rule the court shall require, the party

seeking discovery to pay the other party a fair portion of the fees and expenses

reasonably incurred by the latter party in obtaining facts and opinions from the -

. expert,

' C-omment

This rule relating to discovery of information from experts is a new pro-
vision and contains substantially new concepts. The subdivision distinguishes
tho‘se experts Whom a party expects to call as a trial witness from those experts
who have béen retained -or consulted but whc‘i will not be called by the party. An
expert who was consulted'pfiof to the time the party ‘could. anticipate litigation
or before preparation for trial is not subject to the provisions of this rul‘e, but

~rather is covered by the disco'very rules relé.ting to non- e#pert witness;e's. In
view of the frequency with which expert' testimony is now required for trial pur-
poses, this rule rﬁust represent a substantiai change in existing practice.

With regard to experts whom a party expecés to call a; a witness at trial,
discovery takes the form of disclosure by the lawyer pursuant to interrogatories.
The rule proceeds on the basis that a primary difficulty in cross examin;'mg‘ opposing
experts at tridl is lack of genéral information regarding the expert ana the nature
and content of his opinion. Trial preparation is substantially hampered by an
inability to anticipate fully the expected testimony of opposing experts. Thus

Rule 26.02 (4)(A)(i) requires a party to respond to interrogatories requiring him
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. 7to identify each person whom the party expects to call as an expert at trial, to
state the subject matter on which the expert W111 testify, and to state the substance
of the facts and opirﬁons of the expert. If the intérrogatory is fuily answered
the c§urt normally should not order further discovery of the expert's opinion.

If fﬁ'rther discovery of the expert's findings and conclusions is to be had, it must
be by a court order and subject to the restrictions set forth- in Rule 26.02 (4)(C).
See Rule 26.02 (4)(A)(ii). If the details required in the interrogatories relating
to the expert"s opinion become oppressive or unnecessarily expensive or time
consuming to a party, a protective order can be obtained which could include a
requirement that the ;éxpe’rt's opinion be obtained through the use of other dis-
cofrery devices. |

With regard to experts who have been retained or specially consulted, but
whose presence i§ not anticipated at trial, there is a general prohibition against
discovery of the opinions held by such an expert. Rule 26.02 (4)(B) permits
disco’very‘of opinions and facts known to such an expert only as provided in Rule
35.02 or upon a showing of exceptional circumstances under which it is impracti-
cable to obtain the same facts or opinions by other means. Thus there is not a

» total prohibition against discovery of opinions from experts who are ‘not anticipated
to be called at trial, but the availability of such opinions will be quite limi1;.ed.

- Obviously, the rule encourages parties to consult many experts in an effort to
fully prepare their case without incurring the risk that such an expert's opinion
inay be used against the party at trial unless the party undertakes to call that

experf as his witness. Under this portiph of the rule, experts who are employed



, |
o -19.
B T ! * 1

by a-ttor.néysl in a.hticipation of trial or in preparation of trial cannot be considered
. as agents of the lawyer 'ahd therefore prdteé_ted. by the attorney-client privilege.
Rule 26.02 (4)(C)(i) provides'for the par';y .seeking discovery t:/aib:ge expert a
reasonable fee for time spent in responding to discovery under Rule 26.02 (4)(A)
| (ii) and Rule 26.02 (4)(B). Paragraph (ii), of Rule 26.02 (4)(C), provides for pay-
ment of a part of the fees and expenses incurred by the other party in obtaining
the expert's opinions and facts if the court orders further discovery undler 26.02‘
(4)(A) (i) and requires the sharing of thesé and expenses which have reasonably
been incurred if discovery is permitted under Rule 26.02 (4)(B). There-is no
provision for payment of expert fees to those experts whose opinions are disclosed
pﬂi‘suant to interrogatories or those experts who are considered ordinary witnesses

because their relationship to the case occurred prior to the time that counsel

commenced preparation for trial.

RULE 26.03 IS AMENDED TO READ AS FOLLOWS:
" 26403 Exami-na-ﬁen-a-nd- Gross~Examination

Examination-and cross—examination-of witnesses FRay-proceed as-permiited

at the-trial under-the provisions of-Rule 4302,

26.03. Protective Orders

and for good cause shown, the court in which the action is pending or alternatively,
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on matters relating to a deposition, the court in the district where the deposition

is to be taken may make any order which justice requires to protect a party or

person from annoyance, embarrassment, oppression, or undue burden or expense,

including one or more of the following: (1) that the discovery not be had; (2)

that the discovery may be had only on specified terms and conditions, including

a designation of the time or place; (3) that the discovery may be had only by a

method of discovery other than that selected by the party seeking discovery;

(4) that certain matters not be inquired into, or that the scope of the discovery

be limited to certain matters; (5) that discovery be conducted with no one present

except persons designated by the court; (6) that a deposition after being sealed -

be opened only by order of the court; (7) that a trade secret or other confidential

research, development, or commercial information not be disclosed or be dis-

closed only in a designated way; (8) that the parties simuitaneously file specified

documents or information enclosed in sealed envelopes to be opened as directed

by the court.

-

If the motion for a protective order is denied in whole or in part, the court |

may, on such terms and conditions as are just, order that any party or person

provide or permit discovery. The provisions of Rule 37. 01(4) apply to the award

of expenses incurred in relation to the motion,

Comment

Protective orders formally contained in Rule 30,02 have been transferred

to Rule 26.03. The protective orders now are specifically applicable to all forms

of discbvery. Sanctions under Rule 37. 01 (4) are applicable for enforcement of
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‘the ‘ciiscc)very irules. The proposed amended rule provides that the -court in which
the .action is pending may respond to a motion by a party or by the deponént for a
protective order and in addition a protective order may be sought on matters
‘relating to depositions by a party or a deponent in the district in which the deposi-
. - tionis to be taken. Expanding the authority of the district in which the deposition
is to be taken to cover all depositions reflects a desire to permit quick and ready
access to a court for protective orders. The scoi)e of the p;‘otective orders is
substantially' the same as provided in the former Rule 30,02, As drafted, the
rule will now cléarly permit protective orders related to extension of time as
weil as to a change of the place for discovery. Protecti\:re orders may be obtained
on the ground that the discovery sought would plé,ce an undue burcien or expense
upon the party or deponent. Trade secrets and other confidential research develop-

ment or commercial information can be protected under subdivision (7).

- RU L‘E 26.04 IS AMENDED TO READ AS FOLLOWS:
26,04 Use-of -Deposi#:io‘ns. |
At-the-trial o upon-the -héa-r-ing -of-a-meotion or-an-interlocutory-proceeding,
any -pa-rt-or-all-of-a-deposition,- so-far as-admisseible under-the rules-of- éviden-s-e-,
Yy -be- used-against-any parity-whe -wa s -present-or-represented-at the “taking -of- ‘she;
depesition-or who had-due-notice-thereof-in- é.eee rdance-with-any-one of -thé ﬁl;ew—

ing provisions:
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{1)- -~ Any depositionmay be-used-by any-pa r‘e} for-the-purpese -&f- eentradicting
er-i‘mpea ching the-testimony of deponent-as a-witness on-material matteré— enly.

(2)- - The- depo sition-of-a -party-e r-of-any-one who at-the- t—ime.-of- taking-the
‘deposition-was-a rrnanaging agent-or employe of-the-party or-an-officer, director,
managing-agent or-employe-of the-state-or any-pelitical- subdivision-thereoi-or
of a-public-or-private -eolzpor-a-tien; -partnership; -or association whiehk-is-a —pa-rt-y—
rﬁay be-used-by an-adverse-party-for any-purpeser

{3)-- -'Ilhé deposition-eof a-wdtness,- whether er-not-a-party; -may be-used-by any-
pazrty for-any purpose-if-the court-finds: - {a) that-the witness-is-deadr o (b} that- |
thé svitness -i# ;t a-greater distance than-100 miles- £1=om-:t-he -p-la'e e-of- ér-ia—l -or
hearing,- or- is out-of-the state, unless-it -appears that tl;e -a—bsreneé of-the- w—i’mess-
was-procured-by the-party-offering-the-deposition; or- {c)- that-the witnes s.-i-s- unable
to attend or-testify because-of age;- si—c—kr;es-s-,— infirmity, -e ¥ -imaprisonment; o-
(d)-that-the party-offering the-deposition -ha.-s— been-unable-to procure-the aitendance
of the-witness-by-subpoena;-er-(e)y -upon a?pliea-tien-ahd-. notice,- that -é-uc-h— execep-
tional —Gi-rcmnstarnées exist as-to make-it-desirabley -in-the interest-of justice-and
- with -d-ue— regard-to-the importance-of presenting the testimony-of witness-orally -i;n-
| epen-court, - to allow-the-depe sit;ieia-to—b e-used. |

| {4)- - If only-part-of a-deposition-is- e ffered in evidence-by a-party, an ad‘ve ree

party -n;aay-r-equi-r'e- him-to introduce all of-it-which is-relevant-to-the part-intre-
ducedy -and any-party mnay-intreduce-any other-parte.

Substitution-ef pariies -does-not affect- the ight te -use depositions-previously-

taken;-and, -when-an action in-any court-of-the United -States-or of-any state has- '
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be eH-di—s;mi:é-s—ed and anether action invelving-the same -subject-matter is-afterward-
brought between-the same-parties -or their representatives-or -sue&ésso.-r—s— in-interest,
all- depositions-lawfully taken-and duly-filed in-the- £01=m§r- aetion may be-used-in-

the latter-as-if-originally-taken therefor,

26,04 Sequence and Timing of Discovery

Unless the court upon motion, for the convenience of parties and witnesses

and in the interests of justice, orders otherwise, methods of discovery may be

used in any sequence and the fact that a party is conducting discovery, whether

by deposition or otherwise, shall not operate to delay any other party's discovery.

Comment
The proposed amended rule eliminates the former provision in Rule 30
esta.biishing a priority for discovery to the party first giviné n£>tice of discovery.
Under the amended rule the court may establish priority between partieg by
order, otherwise discovery will take place as properly .noted in the no,tice’ of
.discovery without regard as to who gave notice fi?rst. Thé pendency qf one form
of discovery will not operate to delay or otherwise extend the use of other forms '

of discovery or similar forms of discovery if the timing is not inherently incon-

sistent.
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" RULE 26.05 IS AMENDED TO READ AS FOLLOWS:

' 26405 Objections-to Admissibility

Subject-to the-provisions-of- Rules-28.-0% and-32.03 objection may-be made
at the-trial or-hea ring to-receiving-in-evidence any-deposition-or part-thereof-for-
any-reason which would-require-the exclusion of -the-evidence if the-witness- were-

then present-and testifying.

26,05 Supplementation of Responses

A party who has responded to a request for discovery with a response that

was complete when made is under no duty to supplement his response to include

information thereafter acquired, except as follows::

'(1) A party is under a duty seasonably to supplement his response with

respect to any question directly addressed to (A) the identitir and location of

persons having knowledge of discoverable matters, and (B) the identity of each

person expected to be called as an expert witness at trial, the subject matter on

which he is expected to testify, and the substance of his testimony.

(2) A party is under a duty seasonably to amend a prior response if he

obtainsg information upon the basis of which (A) he knows that the response was

incorrect when made, or (B) he knows that the résponse though correct when

made is no longer true and the circumstances are such that a failure to amend

the response is in substance a knowing concealment.

(3) A duty to supplement responses may be imposed by order of the court,

agreement of the parties, or at any time prior to trial through new requests for

supplementation of prior responses.
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Comment

+ The obligation of a party to supplement his' responses to interrogatories
or deposition‘s is not provided by the existing éis‘covery rules. Gebhard V.
Niedéwiecki, 265 Minn. 471, 122 N. W.2d 110 (1963),and case law in other juris-
dictions, impose a continuing obligation to respond upoh a party under Rule 33,
The proposed new Rule 26.05 clarifies the practice and makes explicit the obli-
gation to provide new information in the specified situations. There is no duty
to supplement the responses except as provided in the rule. Of particular signi-
ficance is the requirement that a party when he h#s new information and knows
that that information makes his previous response intorrect, even though it was
coi‘rect when made, must correct his error b? providing the new information.
The court may specifically impose an obligation to supplement responses upon
the party with or without a motion or order and the agreement of the parties
made at the time of the deposition or interrogatories may impose such an obli-
gation to respond. Since there is no limitation on the ‘frequ?ncy of the use of
the discovery procedures, new discovery procedures obviop.sly may also produce

supplemental material,
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> RULE 29 IS AMENDED TO READ AS FOLLOWS:

RULE 29. STIPULATIONS REGARDING THE-TAKING
O DEPOSFFIONS DISCOVERY PROCEDURE

If-the parties-so stipulate-in-writing, The parties may by stipulation

(1) provide that depositions may be taken before any person, at any time or

place, upbn any notice, and in any manner, and when so taken may be used like

other depositions, and (2) modify the procedures provided by these rules for

other methods of discovery.

Comment

The Advisory Committee believes it is desirable for the p;rties to exefcise
as much control as possible without court intervention regarding.the scheduling
and mechanics of the depositions. As such, stipulations between thé parties
relative to discovery procedures should be encouraged. The State Bar Committee
recommended that Rule 29 in Minnesota‘§ary from the corresponding. Federai rule
by increasing the effect of party stipulations by eliminating the requirement for
.court approval to change time under Rules 33, 34 and 36. The State Bar Com-
mittee, however, preserved the i)rovision in the Federal rule permitting t‘he court
by'order to overturn a stipulaj:ion made by the parties,
| The Advisory Committee agrees with the State Bar Committee that stipula-

tion. between parties is a desirable feature of the discovery procedure and should
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be encouraged to implement the discovery rules. The Advisory Committee,
ho'wever, found the State Bar Committee's recommendation that the rulé contain
a provision permitting a court to overturn the stipulation of the pé.rties to be in-

. consistent with encouraging the parties voluntarily to stipulate time and other
conditions for the discovery procedures. As recommended by the Advisory Com-
mittee, the proposed Rule 29 does not contain the oiaening clause, '"unless the
icourt orders otherwise." Protéctive orders under Rule 26. 03 should provide

the parties with as extensive court ordered protection as will be required.

RULE 30. DEPOSITIONS UPON ORAL EXAMINATION
RULE 30.01 IS AMEND].BD TO READ AS FOLLOWS:
30,01 Notie—e.o-f—Examinafti-én-; Time and-Place
A-party desiring {o-take-the deposition-ef any-person-upon oral-examination
shall-give reasonable-notice-in-writing-to. every-other pariy-to-the action. -The- |

notice- shall- state-the time-and-place-for taking the-deposition and-the name and
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addzesa-of-each-person to-be examined,- if known,- and,-if-the namé -i-s-net known,
a-general-dese ri-ptien-éuf-ﬁ-ei-ent to-identify him or-the particular-class o-r- group
to swhich-he -belongs - -On-motion of any pariy-upon swhom-the notice is -served, the
. eourt may-for-cause-enlarge-or-shorten-the times

30.01 When Depositions May Be Taken

After commencement of the action, any party may take the testimony of any

person, including a party, by deposition upon oral examination. Leave of court,

granted with or without notice, must be obtained only if the plaintiff seeks to take

a deposition prior to the expiration of 30 days after service of the summons and

cornplainf upon any defendant or service made under Rule 4,04, except that leave

is not requiréd (1) if a defendant has served a notice of taking deposition or other-

wise sought discovery, or (2) if special notice is given as provided'in subdivision

30,02(2) of this rule. The attendance of witnesses may be compelled by subpoena

as provided by Rule 45.

Comn'xént
Rule 30 contains the provisions in the former Rule 26.01 which under the -
 amendments becomes Rule 30. 01, and former Rule 26.03 which under the amendments
becomes Ru.le 30.03. Protéctive orders formerly cont;ained in Rule 30.02 have
been transferred.to Rule 26.03.
| Thé proposed aﬁendéd Rule 30,01 libe.ralizes the procedureAfor serving
notice of taking of deposition. Changes made in the proposed Rule 30.01 from

the former provision in Rule 26.01 are as follows:
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. 1.’ The prohibition against a plaintiff taking a deposition ié extended
to 30 days from 20 days.
2. The 30 day prohibition period is measured from the service of the
summons and compl:—iint rather than from the technical f:omfnence-

ment of the-Aac’tion.‘ . o

3. The rule no longer provides' that discox.rery may be used for discovery
or for evidence or foi' both purposes élthough this multiple and alterna-
tive use is still applicable.

4. . Leave of court is not required for plaintiff to take a deposition if
defendant has served notice of taking: of deposition or has otherwise
sought discovery.

5. Reference to taking the deposition of a person confined in prison
has been eliminated from this rule.

6. Leave of court is not requir‘ed if a; special situation exists as provided
in Rule _30. 02(2).

In particular, it must be noted thaf the critical time under the amended

Rule 30.01 is the time of thé taking of the discovery deposition, not the time of
giving the notice. The notice of taking a deposition can be served immedj.ately
by the plaintiff if the deposition is not to be taken until more than 30 days a.f'ter
service of the summons and complaint.  Service of notice no longer gives that

party priority for the taking of depositions under Rule 26.04.
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RULE 30.02 IS AMENDED TO READ AS FOLLOWS:
30.02 Orders-for the-Rrotection-of- Pariies and- Witnesses
After notice is-served for-taking-a deposition-by-oral- examination,- upon-
mtion-séa.so-mbl-y— made by-any-party-er-by the-person {0-be examined and-upen
-netice-and-for-goed-cause shown, the-court-in whlc-h- the a,ctmn is -peﬁdi%x-g— may
make an-order-that-the-depesition-shall -not-be-taken, -er-that-it-may-be-taken- e'nly-
at -soa;ne -designated-time ox-place othe r-than-that- stated-in tk;e -I;(}tie ey -or that it
m.a;}t be-taken only-on swritten interrogatoriesy -or that certain matters-may not-be
inguired- 1nto-, -or-that-the-s cope-ofthe examination-shall-be limited to certain
.matter 8 r oF that the-examination- shall-be-held- with no-one-present-except the
parties-to the action-and their officers-or-counsel,-or-that-the-depesition-be sealed
and-thereafter opened-only by-order-of-the court, -or that secret -processes, develop-
ments,-or -#esea-r-eh need-not be-disclosed,-ex-that -the-parties-shall- si—mu—l’egneously—
£i-i; -specified documents or-information-enclosed in-sealed-envelopes to-be opened—
as-directed ;b}r- the-court; -or the-court-may make -a-ny- other-order whi-c-h— juestiece
requires {o-protect-the-party orwitness from a-n-noya—nc-e—, -expensey -embarra-ssment
e ¥-oppressiom - -The-power-of-the couri-under this rule-shall be exercised-with-

liberality-toward-the-aecomplishment-of its purpose-to protect -i)a-raties and-witnesses.



30.02 . Notice of Examination: General Requirements:' Special Notice;

Non-Stenographic Recording; Production of Documents and

Things; Deposition of Organization

(1) A party desiring to take the deposition of any person upén oral examin-

ation shall give reasonable notice in writing to every other party to the action.

The notice shall state the time and place for taking the deposition and the name

and address of each person to be examined, if known, and, if the name is not

known, a general description sufficient to identify him or the particular class or

group to which he belongs. If a subpoena duces tecum is to be served on the person -

to be examined, the designation of the materials to be produced as set forth in the

subpoena shall be attached to or included in the notice.

Comment

i'he provisions in existing Rule 30.02 providing protective orders have been
transferred to Rule 26.03, The provisions in Rule 30.01 relating to notice of the
taking of depositions have been transferréd to I;roposed am.ende'd Rﬁie '30.02(1).
A subpoena duces tecum can be used in conjunction wit.h the taking of the deposi--
,v tion notice under Rule 30. 02(1).- If a party desires to obtain production of documents
from another party, Rule 34 should be used rather than the subpoena duces' tecum.
Rule 30.02(5) requires a party to use the libe:alized Rule 34 for the production §f

documents.
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(2) Leave of court is not required for the faking of a deposition by plaintiff

s
P

‘if the notice (a) states that the person to be examined will be unavailable for examin-

ation within the state unless his deposition is taken before expiration of the 30-day

period, and (b) sets forth facts to support the statement. The plaintiff's attorney

shall sign the notice, and his signature constitutes a certification by him that to

the best of his knowledge, information, and belief the statement and supporting

facts are true. The sanctions provided by Rule 11 are applicable to the certifica-

tion.

If a party shows that after he was served with notice under this subdivision

(2) he was unable through the exercise of diligence to obtain counsel to represent

him at the taking of the depbsition of himself or other person, the deposition may

not be used against such parfy.

Comment
" This rule is not applicableAif a party has obtained an ex parte court order

for an early deposition under‘ Rule 30. 01'.. The unnumbered second pa.ragraph._of
this rule is not applicable to an early deposition ol;tained pursuant to court bfder

- under Rule 30.01. The amended Federal Rule 30(b)(2) followed a procedure in
maritime law in which an early dépo sition was authorized when there was difficulty
or ‘impossibility in taking a deposition because the witness Was about to pért from

i the court's jurisdiction. The purpose for the amendment is to expedite the taking
of depositions in those circumstances where leave of court may be difficult or

too time consuming. It also reflects the general policy of the rules to encourage
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depo'sitipn practice without unnecessary court intervention. In appiying the FederalA
érdvision to state practice the Advisory Committee and the State Bar Cofnmittee
‘agreed that the Federal vCourt's 100 mile limitation and reference .to court districts
_.were not applicable to state practice. Subpoenas in Minnesota‘district courts are
state-wide.

"Unavailability'" should mean to all forms of unavailability for the taking of
1.:he deposition including absence from the state or a witness being beyond the
J:urisdiction ;af the subpoena power of the state. The fact that a ciepo sition may be
taken in a foreign jurisdiction at an increased expense or a later time is not deemed .
to ‘be a sufficient alternative qption to the taking of the dépo sition within the state
within the 30 day prohibited period. The second paragraph proteéts a party if
‘through the exercise of due diligence he is unable to obtain an attorney t.o repre-
sent him at the taking of the deposition. The Advisory Committee clarified the
language proposed by the State Bar Commitfee to make cléar that the unavailability
for examination relates to unavailability to be examined within the Ast.afce. In like
measure, the second paragraph was clarified to provide that the rule épplieé to

. the deposition of both party and non-party deponents.



- (3) | 'i‘he court may for cause shown énlarge or shorten the time for takingﬁ

the depo sition;

Comment
The rule conforms to the recommendations of the Minnesota Sté.te Bar Asso-
ciation Comnﬁttee and the-corresponding Federal rule. Thei rizle} anticipates a
motion upon'notice and hearing rather than an ex parte motion. The primary
reason for requiring notice and a showing of cause is to permit fhe party noting
the taking of the deposition to have an equal opportunity to explain to the court
why the deposition was set at a parficular time. Both parties will now have an

~ opportunity to explain their position to the court before a change is made in the

time set.

(4L The court may upoﬁ motion order that the testimony at a deposition be

reéorded by other than stenographic means, in which event the order shall desig-

nate the manner of recording, preserving, and filing the deposition, and may

include other provisions to assure that the recorded testimony will be accurate

and trustworthy. If the order is made, a party may nevertheless arrange to have

a stenographic transcription made at his own expense.
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Comment
The rule follows the corresponding Federal rule and does not require that
every electronic recording of the deposition have a back-up stenographic recording
of the deposition also. However, the rule recognizes that the court in its order
should.considgr the nature of the electronic means being employeé, the importance

of the testimony and the need to assure accuracy and the preservation of the testi-

mony. A R

(5) The notice to a party deponent may include or be accompanied by a

request made in compliance with Rule 34 for the pro’duct'ion of documents and

tangible things at the taking of the deposition. The procedure of Rule 34 shall

apply to the request,

) Comment

The rule is as provided by the Minnesota State Bar Association Committee
.and conforms to the corresponding Federal rule. A subpoena duces tecum is not
available to a party deponent when the person noting the taking of the deposition

desires production of documents to be used at the time of the deposition and

therefore the party must use the procedure of Rule 34.
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(6) A party may in his notice and in a subpoena name as the deponent a

public or private corporation or a partnership or association or governmental

agency and describe with reasonable particularity the matters on which examina-

tion is requested. In that event, the organization so named-shall designate one or

more officers, directors, or managing agents, or other persons who consent to

testify on its behalf, and mayAse‘c forth, for each person designated, the matters

on which he will testify. A subpoena shall advise a non-party organization of its

duty to make such a designation. The persons so designated shall testify as to

matters known or reasonably availableé to the organization. This subdivision (6)

does not preclude taking a deposition by any other procedure authorized in these

ruyles.

Comment
As proposed by the Advisory Committee, this rule should be considered
as a new discovery procedure. The rule permits a public or private corporation,

partnership, association or governmental agency to designate one or more of its
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officers, ciirectors, managing agents or other persons to testify on its behalf,
This procedure eliminates problems formerly associated .With taking the deposi-
tion of legal entities when the party desiring to take thg deposition did not know
either the name or status of proper entity officers or managing agents. This rule
also is intended to eliminate the situation where depositions of numerous officers,
agents or representatives would be'no'ti_ced by a ﬁarty and each of the deponents
would indicate that he did not have the particularized knowledge 6f the matter
under examination, but that some other representative had the desired informa-
tion. Under the rule as proposed, the party in his notice can name the entity as
‘the deponent and describe with reasonable particularity ‘the matters on which he
desires ex-a.mination. Such a notice then imposes a responsibility upon the organi-
zation to designate one or more persons to testify on its behalf. The organization
may by its response limit the areas in which each person designated will testify. ..
Persons so designated must testify as to all matters known or reasonabvly ava.il%ble .*’(‘
to the organization,

The last sentence of the proposed rule removes any uncertainty regarding
the availability of depositiml'xs specifiéally naming designated corporate officers
or others when the party believes that the deposition of such designated corporate
officer, managing agent, etc. must be taken. A further clear effect of thé'proposed
amended.rule'is to permit a corporation to protect itself by designating those who
can make evidentiary admissions on behalf of the corporation through the deposition

procedure.
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The rule as proposed is substantially identical with the corresponding Federal
rule. The only changes made are to clarify a possible ambiguity regarding the

nature of the notice by adding in the first sentence the words '"and in a subpoena'

following the word '""notice,' and to change the word ""designate' to the word '"describe"

in the first sentence of 1;he rule. A new sentence has been added to clarify any
possible ambiguity regarding the applicaﬁon of this procedure to a non-party organi-
zation whose deposition is to be taken and who will be asked to broduce documents
“under Rule 45. The sentence provides that the subpoena shall advise a non-party

organization of its duty to make such a designation.

RULE 30.03 IS AMENDED TO READ AS FOLLOWS:

30.03 Examination and Cross-Examination; Record of Examination;

Oath; Objections

Examination and cross-examination of witnesses may proceed as permitted

at the trial under the provisions of Rule 43,02, The officer before whom the

deposition is to be taken shall put the witness on oath and shall personally, or by .
some one acting under his direction and in his presence, record the testimony of

the witness. The testimony shall be taken stenographically or recorded by any

otl';e.r means ordered in accordance with subdivision 30.02 (4) of this rule. and

If requested by one of the parties, the testimony shall be transcribed. wunless the

parties-agree-otherwise,
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All objections made at the time of the exa?nination vt.o tile quaiifications of the
officer taking the deposition, or to the rhanner of taking it, or to the evidence
presented, or to the conduct of any party, and any other objection to the proceed-
ings shall be noted by the officer upon the deposition. Evidence objecte-d to shall
be taken subject to the objection, In lieu of participating in the oral examination,
pa; rties- served-with-netice-of taking a-depe siﬁen-ma:y— transmit writben inbterrogatories

to- the-officer, a party may serve written questions in a sealed envelope on the

party taking the deposition and he shall transmit them to the officer, who shall

propound them to the witness and record the answers veijbatim.

Comment

The rule is identical to the coi'responding Federalir'ule. In the first para-
graph the rule has been changed from the former Minnesota rule by requiring
thatb a party requ4est the stenographic transcription if the testimony is to be

_transcribed. The former rule requjred the transcription unless all parties

agreed that it need not be transcribed.
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RULE 30.04 IS AMENDED TO READ AS FOLLOWS:
30.04 Motion to Terminate or Limif Examination
| At any time during the taking of the deposition, on motion of any a party or
~ of the w=i§ne-s-s- deponent and upon a showing that the examination is being conducted
in bad faith or in such manner as unreasonably.,to anﬁoy? embarrass, or oppress
the witness de.Eonent or party, the court in which the action is pending or the
court in the district where the deposition is being taken rhay order the officer
conducting the examination to cease forthwith from taking the deposition, or may
limit the scope and manner of the taking of the deposition as provided in Rule
30+02 E_Q__Q_fi If the order made terminates the examination, it shall be resumed
"thereafter only upon the order of the court ih which the action is pending. Upon
demand of the objecting party or witness deEoneﬁt, the taking of the deposition
shall be suspended for the time necessary to make a motion for an order. In
granting-or-refusing -such order, - the couri-may-impose- upe n-either -pa,r-ts‘r- O ¥ -UpoR
the avitness -'the- requirement-to-pay-such costs-or expenses-as-the-court may-deem-

veasonable. The provisions of Rule 37.01 (4) apply to the award of expenses in-

curred in relation to the motion.
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Comment

" The proposed amendmenj:'to Rule 30.04 makes minor modifications in the
existing Rule 30. 04. A I;rirﬁai'y difference is -found in the last sentence of the
proposed rule where the court in granting or refusing the motion may impose

expenses and costs upon the attorney as well as upon the party or witness.

RULE 30.05 IS AMENDED TO READ AS FOLLOWS:
30.05 Submission to Witness; Changes; Signing

When the testimony is fully stenographically transcribed, the deposition

shall be submitted to the witness for examination and shalllbe read to or by him,
unless such examination and reading are waived by the vx;itness and by the parties.

- Any changes in form or substance which the witness desires tb make shall be
entered upon the deposition by the ofﬁcer with a statement of the reasons given
by the witness for making therﬁ. The deposition shall then be signed by the witness, '
unless the parties by stipulation ;;vaive £he signing or the witness is ill or cannot
be found or refuses to sign. If the deposition is not signed by the witness within

' 30 days of its submission to him, the officer shall sign it and state on the record

the fact of the waiver or of the illness or absence of the witness, or the fact of the
refusal to sign, together with the reason, if any, given therefor; and the deposition

‘may then be used as fully as though signed, unless on a motion to suppress under
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" Rulé 32.04 (4) the court holds that the reasons given for the refusal to sign require

rejéction of the deposition in whole or in part.

Comment
A primary change in the proposed rule is the provision permitﬁng the officer
to sign the deposition if the witness does not do so in 30 days of the time it is sub-
mitted to him,. If the depo siﬁon is signed by the officer it may be used as thdugh
it was signed‘by the party unless a motion to suppress has been made under ARule

32.04 (4).

In the first sentence the Advisory Committee has changed the word 'fully'!
to the word "stenographically' to conform more clearly to the recommended
procedure of Rule 30.02 (4). In the second sentence the word "desired" has been

changed to "'desires' to conform more clearly to the present tense of the rules.

RULE 30.06 IS AMENDED TO READ AS .FOLLOWS:.
' 30.06 Certification and'Filihg by Officer; Copies; Notice of Fiiing
- (1)  The officer shall certify on the deposition that the witness was dﬁly
sworn by him and that the _depé sition is a trug record of t};e testimbny given by
the witness. He shall then place the deposition in an envelope endorsed with the
title of the action and marked ""Deposition of (here insert the name of witness)"

and shall promptly deliver or mail it to the clerk of the court in which the action
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" is pendingy 0%, if the-deposition was taken-under Rule- 26,07y to-an-arbitrator.

Documients and things produced for inspection during the examination of the

witness, shall, upon the request of a party, be marked for identification and

~annexed to and returned with the deposition, and may be inspected and copied by

any party, éxcept that (a) the person producing the materials may substitute

copies to be marked for identification, if he affords to all parties fair opportunity

to verify the copies by comparison with the originals, and (b) if the person pro-

ducing the materials requests their return, the officer shall mark them, give each

party an opportunity to inspect and copy them, and return them to the person pro-

ducing them, and the materials may then be used in the same rnanner as if annexed

to and returned with the deposition. Any party may move for an order that the

original be annexed to and returned with the deposition to the coui‘t, pending final - -

disposition of the case,

Comme-nt.
The Advisory Committee recommended mo‘dif.ication in thé first paragralih
by striking the last clause "or,if the deposition was taken under Rule 26,07 (32,04) to
: ;an arbitrator'. The Advisory Committee détermined that the use of depositions

in the arbitration procee&ing as provided in Rule 32,04, as recommend'ed. by the

State Bar Committee, vlvavs a reference to a procedure no ionger applicable under
existingl state law. M.S.A. 8 572.30, subd.v 3, provides that the Rules of Civil
Procedure shall not apply to arbitration insofar as they may be inconsistent with '
the statute. Under the existing statute the Committee believed that a speci#l »rlille

relative to arbitrations is no longer desirable.
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) The second paragraph provides a more flexible procedure for the handling

" of ‘exhib‘itbs produced for inspection during the e}xaminat}ion of a witness. Upon
the request of a party such documents may be marked for identification and
annexed to and returned with the deposition. It may be‘inspected and copied

thereafter by any party. A party producing the original may substitute copies to

be marked for identification if he affords all parties a full opportunity to verify

the accuracy of the copies by compariso-n with the original. Originals may be
returned to party producing them under the provision of Rule 30.06 (1)(B). If
~ the originals are to be annexed and retained with the deposition, a court order

is appropriate for such purpose.

(2) Upon payment of reasonable charges therefor, the officer shall furnish

a copy of the deposition to any party or to the withess deponent,

Comment
The rule as pi‘oposed is identical to the existing Rule 30.06 (2) except the

word ""witness' has been changed to "depohent".
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(3) The party taking the deposition shall give prompt notice of its filing to

all other parﬁes.

Comment

The rule as proposed is identical to the existing Rule 30.06 (3).

RULE 30.07 Failure to Attend or to Serve Subpoena; Expenses

(1) If the party giving the notice of the taking of a deposition fails to attend
and proéeed therewith and another party attends in person or by attorney pursuant
to the notice, the court may order the Party giving the notice to pay to such other.
party the amount of the reasonable expenses incurred by him ana his attorney in
so attending,’ including reasonable atto rney's fees.

; (2) If the party giving the notice of the taking of a deposition of a witness

fails to serve a subpoena upon him, and the witness inecause of such failure does
not attend, and if another party attends in person or By attorney because he

expects the deposition of that witness to be taken, the court may order the party
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~ giving the notice to pay to such other party the amount of the reasonable expenses
incurred by him and his attorney in so attending, including reasonable attbrney's
fees.

Comment

The rule as proposed is identical to the existing Rule 30.07.

RULE 31.01 IS AMENDED TO READ AS FOLLOWS:
31.01 Serving Interrogateries Questions; Notice

After commencement of the action, any party may take the testimony of any

person, including a party, by deposition upon written questions. The attendance

of witnesses may be compefled by the use of subpoena as provided in Rule 45,

A party desiring to take the deposition of any-persen upon written interrogatories
questions shall serve them upon every other party with a notice stating (1) the name

and address of the person who is to answer them,. if known, and if the name is not

known, a general description sufficient to identify him or the particular class or

group to which he belongs, and (2) the name or des'cript‘ive title and address of the

officer before whom the deposition is to be taken. A deposition upon written ques-

tions may be taken of a public or private corporation or a partnership or association

or governmental agency in accordance with the provisions of Rule 30.02 '(6);.'

Within 10-days thereafter, 30 days after the notice and written questions are

served, a party so-served may serve cross interrogateries questions upon the

party proposing-to-take the-depositiorn all other parties, Within 5-days thereafter,

the latter- 10 days after being served with cross questions, a party may serve )

redirect interrogatories questions upon a-party-who-has-served cross- i-nte-r—ro'gaatve ries
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" all other parties. Within 3 10 days after being served with redirect interrogatories

questions, a party may serve recross interrogatories questions upon the pariy

proposing {e-take-the deposition all other parties. The court may for cause shown

enlarge or shorten the time.

Comment
Rule 31 has been modified to conform to tl}e more liberal deposition policy.

Rule 31.01 conforms to the changes in Rule 30.01. Rule 31.01 provides for a 30

~ day period after notice of depc;sition and service of written questions for the party
so served to prepare and serve cross questions on all other parties. Thus no
prohibited period following the service of the sﬁrmndns and complaint is required
in order to permit defendant sufficient time to secure the services of an atto roney
and to‘ participate in the deposition. To avoid confusion between Rule 33 interroga-
tories and depositions by written questions under Rule 31, Rule 31 questions are
now entitléd ”quesfions" rather thép "interrogatories,'" Time for the service of

cross questions/redirect questions and recross questions has been extended.

RULE 31.02 IS AMENDED TO READ AS FOLLOWS:
31.02 Officers to Take Responses and Prepare Record
A copy of the notice and copies of all interrogateries questions served shall

be delivered by the party taking the deposition to the officer designated in the
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notice, .who shall proceed promptly, in the manner provided by Rules 30.03,
30.05, and 30.06, to take the testimony qf the witness in response to thé inter—
rogatories questions and to prepare, certify, and file or maillthe; depo siﬁon,
. attaching thereto the copy of the notice and the interregatories questions received
by him.,
Comment’

The proposed amended rule is substantially identical to the former Rule

31.02, Interrogatories have been entitled ""questions'' to conform with the

changes made in Rule 31.01.

‘RULE 31.03 Notice of Filing
When the deposition is filed, the party taking it shali, promptly. give notice
thereof to all other parties. | N
Comment

The rule as proposed is identical to the former Rule 31.03.

RULE-31.04 -Orders for-the-Protection-of Parties-and Witnesses-
After the-service-of interrogatories-and prier-to-the taking of-the-testimony
of the-witnesses, -the court-in-which-the-action-is pending; -on mnetion-premptly

made by-a -party- oz -withesses,-upon-notice-and good- cause-shown; -may-make any-
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erder-specified in-Rule 30-which-is appropriate-and-just-or an-erder-that-the- depesi-
tion- shall-net be-taken before-the-officer -designaied -in-the notice or-that-it-shall-net

be-taken-except upon-oral examinations

Comment
Protective orders have been moved to Rule 26.03 in the renumbering and

rearrangement of the rules. Former Rule 31.04 has been eliminated as surplusage.

RULE 32 IS AMENDED TO READ AS FOLLOWS:

RULE 32. EXFEGT-OF- E-R-RORS AND-IRREGUILARITIES-EN
DERPOSITIONS
. USE OF DEPOSITIONS IN COURT PROCEEDINGS

32,01 As-to -Notice
All errors-and-irregilarities-in-the notice for-taking -a deposition-are-waived
unless written objection-is promptly- served-upon the-party-giving-the notice.

32.01 = Use of Depositions

At the trial or upon the hearing of a motion or an interlocutory proceeding,

-

any part or all of a deposition, so far as admissible under the rules of evidence

applied as though the witness were then present and testifying, and subject to the

provisions of Rule 32.02, may be used against any party who was present or repre- '

sented at the taking of the deposition or who had reasonable notice thereof in

. accordance with any one of the following provisions:

(1) Any deposition nﬁay be used by any party’ for the purpose of contradicting

or impeaching the testimony of dgponent as a witness.
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(2)""The déposition of a party 6% 6f any one who at the timé of taking the

deposition was an officer, director, employee or managing agent or a person

designated under Rule 30,02 (6) or 31.01 to testify on behalf of a public or private

corporation, partnership or association or governmental agency which is a party

may be used by an adverse party for any purpose. '

(3) The deposition of a witness, whether or not a party, may be used by any

party for any purpose if the court finds: (a) that the witness is dead; or (b) that

‘the witness is at a greater distance than 100 miles from the place of trial or hear-

ing, or is out of the state, unless it appears that the absence of the witness was

procured by the party offering the deposition; or (c) that the witness is unable to

attend or testify because of age, sicknesé, infirmity, or imprisonment; or (d)

that the party offering the deposition has been unable to procure the attendance

of the witness by subpoena; or (e) upon application and notice, that such excep-

tional circumstances exist as to make it desirable, in the interest of justice and

with due regard to the importance of presenting the testimony of witness orally

in open court, to allow the deposition to be used. '

(4) If only part of a deposition is offered in evidence by a party, an adverse

party may require him to introduce any other part which ought in fairness to be

considered with the part introduced and any party may introduce any other parts.

Substitution of parties. pursuant to Rule 25 does not affect the right to use

depositions previously taken; and, when an action in any court of the United States

or of any state has been dismissed and another action involving the same subject
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.matter is afterward brought between the same parties or their representatives or

successors in interest, all depositions lawfully taken and duly filed in the former

action may be used in the latter as if originally taken therefor.

Comment
Rule 32 has been subs?;anﬁaliy changed in the rearrangefnent of the dis.\covery
rules. Rules 32,01, 32,02 and 32.03 represent the transfer of former Rules
26,04, 26.05 and 26.06. The provisions of the rule are génerally the same although
modifications have been made to conform with other amendments made in the dis-

covery rules..

The Advisory Committee determined that M.S.A. 8§ 572. 14 elimihates
the need for a special rule relative to depositions in arbitrations and therefore

has recommended that the former Rule 26.07 not be readopted as Rule 32,04,

The first paragraph of Rule 32.01 'has been fnodified to cieaﬂy brovide that
a deposition may be used at the hearing on a motion or at a trial insofar as it is’
: édmissible under the rules of evidence applied as though the witness was then
present and testifying. The first paragraph was further amended by the A&visory
Cpmmittee to provide that.use’ of the deposition against a 'party who was present
or represented at the taking is also subject to the provisions of Rule 32.02.

Amended Rule 32.01 (1) has been modified by striking the final four words
from the former rule. Impeachment or contradicting on material matters >v&}i11 :

occur as a matter of course and the limitation in the rule is confusing.
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Rule. 32.01 (2) differs from the cornresponding Federal rule by the addition

of the word ""employee' after the word '"director.!" This variance frorn_the Federal
rule is in accordance with %hé recommendation of the Minnesota State Bar Associa-
tion Committee. Inclusion of "employee' follows traditional practice in Minnesota
to treat an employee the same as an officer, director or managing agent foz\' dis-
covery purposes. Even though the érévisions of Rule 32,01 (2) permit the use of
the deposition of a party or a designated repres'entative of the organizafion which
is a party by' an adverse part&, the Committee stresses the importance for trial
purposes of calling witnesses to give his testimony on the witness stand rather than
using the deposition as permitted under Rule 32'.. 01 (2). It is generally desirable
for tri;.a.l purposes to have witnesses testify directly in the presence of the jury and
thus enable the jury to determine credibility of the witness b-y éersonal observation.

See Clark v. Wolkoff, 250 Minn. 504, 85 N. W.2d 401 (1957).

Y

No éhange has been made in the proposed amendment to Rule 32.01 (3) frém :
the former Rule 26,04 (3).

Rule 32.01 (4) is modified by eliminating reference to parts of a deposition.
relevant to parts which the adverse party introduced and substituting a provision
iﬁdicating that a part may be compelled which in”f'airness ought to be considered

with the part introduced.
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32,02 Asto Disqualification of Officer

Objection-to taking a-depe sition-because of disgualification of the-officer

before whom-it-is {0 be taken-is-waived-unless-made before-the-taking-of the

' depesition-begins-or -as soon-thereafter-as the-disqualification-becomes known ox

eould be- discovered with-reasonable-diligence,

32,02  Objections to Admissibility

Subject to the provisions of Rules 28,02 and 32.04(3), objection may be

made at the trial or hearing to receiving in evidence any deposition or part

thereof for any reason which would require the exclusion of evidence if the

witness were then present and testifying.

Comment

With the exception of change in reference to the rule numbers, the proposed

Rule 32.02 is identical to the former Rule 26.05.
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32,03 -As-to Taking-of Deposition
‘ €L)- -Cb jectiens -to-the competency of-a witness-or -fe -the- eempete-né—y-, -rele-
vaneyy -0r materiality- ei"- testimnony-are not-waived by-failure-to-make them before
ox-during the taking of-the-depesitiony -unless-the ground-of the-objéction is-one |
- which-might hasve-be e.n-dbvia,ted -or remeved-if —ppe_s;-enbed- at that time-

(Z)--Errors-and irregularities occurring-at-the oral-examination-in the
manner of -ta-l_c-in g-depo-sition,- -ip-the— form-of the-questions-or answers,~- in-the-oath
-ex-affirmation,- or-in the-conduct-of pariies and-errors-of-any-kind which-might be-
ebviated, _ removed, or-cured-i{f-prompily -p-re-s-ented r ore Wwaived-unless seasonable
ob j-eetig;a-the—r-efe 4is-made at-the-taking-of depos-i;sio-xl-. |

(3)- -Objections -to-the form of -written-interrogatories sgbn?i-tted- under-Rule
31.are maived unless corved in writing upon the party-propounding- therm within-
the time-allowed for-serving-the succeeding-cross or-other interrogatories-and

wAthin-3-days after service-of-the last interrogatories-authorized.

32,03 Effect of Taking or Using Depositions

A party does not make a person.his own witness for any purpose by taking -

his deposition. The introduction in evidence of the deposition or any part thereof

for any purpose other than that of contradicting or impeaching the deponént, makes

the deponernt the witness of the party introducing the deposition, but this shall not

apply to the use by an adverse party of a deposition under subdivision 32.01(2)

of this rule. At the trial or hearing, .any party may rebut any relevant evidence

contained in a deposition whether introduced by him or by any other party. .
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o, . : Comment
The rule as recommended is substantialljr identical with the former Rule
26,06, A clarifying change of language has been made in the first sentence and

reference to Rule 32.01 (2) has been substituted for reference to Rule 26.04 (2).

32.04 As-to -Conx-pletio—n—and—Re’sum; of-Depesition

. Exrors-and-irregularities-in-the snanner-in-whieh-the-testimony is-transcribed
e r +the-deposition-is-preparedy -signed, - eer’siﬁed-,— sealedy -indorsed, - transmitted,
filedy -or otherwi se-dealt-with-by-the-officer -under Rules-30-and-3L are-waived
unless a-motion-to- suppress-the-deposition-or some-part-thereof-is made-with-
#easonable promptnress after such-defect-is,- or-with due-diligenece -ma ght have-beeny

aseertained.
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32.64 Effect of Errors and Irregularities in Depositions.

(1) As to Notice

All errors and irregularities in the notice for taking a deposition are

waived unless written objection is promptly served upon the party‘ giving the

notice,

(2) As to Disqualification of Officer

Objection to taking a deposition because of disqualification of the officer

before whom it is to be taken is waived unless made before the taking of the deposi-

tion begins or as soon thereafter as the disqualification becomes known or could

be discovered with reasonable diligence.

(3) As to Taking of Déposition‘

(a) Objections to the competency of a witness or to the competency,

relevancy, or materiality of testimony are not waived by failure to make them

before or during the taking of the deposition, unless the ground of the objection

is one which might have been obviated or removed if presented at that time.

(b) Errors and irregularities occurring at the oral examination in

the manner of taking the deposition, in the form of the questions or answers,

in the oath or affirmation, or in the conduct of parties, and errors of any kind

which might be obviated, removed, or cured if promptly presented, are waived

unless seasonable objection thereto is made at the taking of the deposition.

(c) Objections to the form of written questions submitted under Rule

31 are waived unless served in writing upon the party propounding them within
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‘the time allowed.for serving the succeeding cross or other questions and within

P’ .

'5 days after service of the last questions authorized.

(4) As to Completion and Return of Deposition

Errors and irregularities in the manner in which the testimony is

transcribed, preserved or the deposition is prepared, signed, certified, sealed,

endorsed, transmitted, filed, or otherwise dealt with by the officer under Rules

30 and 3] are waived unless a motion to suppress the deposition or some part

thereof is made with reasonable promptness after such defect is, or with due

diligence might have been, ascertained.

- -
Comment

The provisions in Rule 32,04 (1)(2)(3)(4) are substantially identical to the
provisions in former Rules 32.01, 32.02, 32,03 and 32,04, and are substantially
idenﬁcal to the cdrresponding Federal rule. The only change of substance recom-
mended by the Advisory Committee is in Rule 32.0%4 (4), the word "prgserved"
was ;.dded in r'ecog-nition of the use é;f recordiné meth;)ds other than the stenograp_hic
transcription as provided under the pro}posed amended rules.

Time for objection to thé form of written in"cerrogatories has been extended

- from three to fivé days under the proposed Rule 32. 04 (3)(c).
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RULE 33 IS AMENDED TO READ AS FOLLOWS:

&

RULE 33. INTERROGATORIES TO PARTIES

33.01 Availability; Procedure for Use

(1) Any party may serve upon any other party written interrogatories.

Interrogatories may, without leave of court, be served upon the plaintiff after the

commencement of sueh the action, leave- of court-granted-with or-without-netice-

must-be-obtained-first and upon any other party with or after service of the summons

and complaiﬁt upon that party. No party may serve more than a total of 50 inter-

rogatories upoﬁ any other party unless permitted to do so by the court upon motion,
notice and a showing of good cause. In computing the total number of inteli'rogatories
each subdivision of separate questions shall be counted as an intérrogatory.

. (2) The party upon whom the interrogatories have been served shall serve

separate written answers or objections to each interrogatory W within 15 30 days

after service of the interrogatories, separate written answers and ebjections-to

each-interregatory shall be-served-by the Qpespo-ndi—n—g—pa rty,- unless except that a

defendant may serve answers or objections within 45 days after service of summons

~and complaint upon that defendant. The court,on motion and notice and for good.
- cé.use shown, may enlarges. or éh'ortens the time.

(3) Objections shall state with particularity the grounds for the obJect1on
and may. be served as a part of the document containing the answers or- separately.
Within 15 days after service of objections to interrogatories, the party proposing
the interrogatory shall serve notice of hearing on the objections at the earliest

practicé.ble time. Failure to serve said notice shall constitute a waiver of thé '
13
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\ right to require answers to each interrogatory to which objection has been made.
Answers to interrogatories to which objection has been made shall be deferred
until the objections are determined.

(4) Answers to interrogatories shall be stated fully in writing and shall be
signed under oath by the party served or, if the party served is the state or a
corporation or a partnership or an association, by any officer or mari'a.ging agent,

who shall furnish such information as is available. A party shall restate the

interrggator;)r being answered immediately preceding the party's answer to that

interrogatory,

{5)- -I-nté_r rogatories-may relate {0 -any matters-which-can -be- i-nqﬁi—red— into-
under-Rule -2.-61 924 -and the-answers-may be-used-to-the same-extert os provided -
in Rule- 26,04 -for-the use-of the-deposition of-a partyr- -In‘eer-poga-té—r—ie s-may-be
served-after-a deposition-has-been -faken,- -and a-depe sition-may-be-sought-after

| i-nte-f—re-gé-te ries have-been-answer eé,— -but- the <ouriy -on motion-of the-witnesses
ex-the-party -intez&gogated—, -may make-such prde ctive-orders-as -justi-ce— a3y Te-

quire.~ - The-provisions-of Rule-30,-02-are applicable-for the protection of-the-party

.t
\

- from-wherm -answers -to-interrogatories are-sought under-this-rule.

[P
N

Comment
Rule 33 has been ‘sul.)sta'ntially rewritten by the Advisory Commiiitee to retain
in general the provisions in the existing Minnesota Rule 33. Amendments to the
Minﬁesota rule haye been proposed which adopt desirable recommendations made
by the State Bar Committee and as exist in the interrogatory practice in the' amended

Federal Rule 33. Rather than using the Federal rule as a base for proposing an
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-amended Minnesota Rule 33, the Advisory Committee used the existing Minnesota
rule. In this instance the Committee believe-d that the .variance betweén desirable
Minnesota practice under Rule 33, which should be con'tiinued, and the proposed
Federal Rule 33 was sufficient toiwarrant an exception to the general policy of.

adopting the Federal language wherever possible,

I\./Iajor' changes in Rule 33 relate to the time elements applicable to the
interrogatory procedure. Under Rule 33,01 (1) interrogatories may be served without
leave of court after seljvice of the summons and complaint upon the defending
party'o'r at any time upon the plaintiff. Sufficient time for defendants to secure
the services of counsel and to respond are provided in Rule 33.01 (2) by extending
the answer or objection time to 30 days with a specific provision for dgfendants
to answer or object within 45 'daysA after service of the summons and co1;np1aint
upon that defendant. Under the proposed amended rule, the plaintiff may serve
interrogatories upon the defendant with the service of the summons a.nd complaint.

Proposed Rule 33,01 .(3) preser\.re theiexisting practice of requiring that
objections state with particularity the ground for the ijection. - The pro‘cedural
burden is cast upon the inqui:ing party to serve notice of hearing within 15.‘days
after service of objections to the interrogatories or the inquiring party waives_
his right to require answers to each interrogatory that has been objected to.

A inewiprovision has been added to Rule 33.01 (4). The proposed rule re-

quiresq:hat the party answering the interrogatories to restate the interrogatbry
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immediately prior to his answer. The purpose for this change is to permit more
convenient use of the interrogatories at the time of trial or upon hearings by
eliminating the necessity of referring back and forth between the questions and

the answers. The duty to supplement answers is now contained in the proposed

Rule 26.05. '

Rule 33,01 (1) preserves the 50 iﬁterrogatofies limitation contained in
the existing Minnesota rule. The prdcedure for signing and submitting answers
- and objections differs from the corresponding provisions in the Federal rule. The
rule as proposed continues existing Minnesota practice which permits the service

of interrogatories upon all parties, not merely adverse parties.

33.02  Scope; Use at Trial

Interrogatories may relate to any matters which can be inquired into under

Rule 26.02, and the answers inay be used to the extent permitted by the rules of

evidence,

An interrogatory otherwise proper is not necessarily objectionable merely

because an answer to the interrogatory involves an opinion or contention that
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" relates to fact or the application of law to féct, but the court may order that such

an interrogatory need not be answered until after designated discovery has been

completed or until a pre-trial conference or other later time.

Comment

The first pal;agraph is identical to the first sentence of the existing .Rule
33 (5) except the language has been changed in the final clause to provide thét the
answers will be used to the extent permitted under the rules of evidence rather
than making specific reference to Rule 26,04 (now Rule 32.01). The second
paragraph resolves a question which has involved substantial divisiop and debate
in the - federai and state courts. Interrogatories relating to opinions and conclu-
sions of the i)arty are permitted under the pi‘oposed Rule 33.02. Pure questions
of 1aw are not proper under the proposed rule. Mixed questions éf law and fact
can be the proper subject for a Rule 33 interrogatory. The rule specifically
provides.that the court may by orde-r delay the answer to the interrogatory until
other discovery has been completed or until the pre-trial conference or such_‘other
time. This rule implements the proposed change in Rule 26.02 (4) inter;rogatori,es

' to parties relating to experts expected to testify at trial.
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.33.03 . Option to Produce Business Records

~

Where the answer to an interrogatory ma'y be derived or ascertained from .

the business records of the party ﬁpon«whom the interrogatory has been served

or from an examination, audit or inspection of such business records, or from a

compilation, abstract or summary based thereon, and the burden of deriving or

ascertaining the answer is substantially the same for the party serving the interrog-

atory as for the party served, it is a sufficient answer to such interrogatory to

specify the records from which the answer may be derived or ascertained and to

afford to the party serving the interrogatory reasonable opportunity to examine,

audit or inspect such records and to make copies, compilations, abstracts or

summaries.

Comment
- The proposed rule is a new provision designed to simplify the answering = -~
process when business records or documents provide the answer. If the burden
of ascertaining the answer from existing records is substantially the sé.me for the
party inquiring as for the party answering, it is sufficient for the answering party
to specify the records and to afford the acquiriﬁg party reasonable opportunity to

examine or inspect the record.
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RULE 34 IS AMENDED» TO READ AS FOLLOWS:

B RULE 34. PISCOVERY-AND RRODUCTFION-GF-DOGUMENTS
AND-THINGS FOR- INSPEG TION,- COP¥ING; -OR
PHOTOGRARHING-

Upon-motien-of-any-party- shewing-good cause- therefor-and-upon notice te
all-ether parties,- and- subject-to the-provisiens-of-Rule -30-.-62-,— the-court-in swhich
an-a-ction-is-pending may-()-order any-party o -prociuee and-permit-the inspectien
‘and -copying- o ¥ -photographing, -by or-on-behalf-of the meoving party; -of-any-desig~
nated docurents,- papers,-books; -aceounts; - letters; -photographs,-ebjects,;-or
tangible -thingsy -not-privileged; -which constitute or contain evidence-relating {e
any-of-the matters within t—he scope-of the _examnination- pe rmitted by-Rale-26.-02
and-which axre-in his -possession - custody or-eontrol; or {2} order any-party-to
permit-entry-upeon-designated-land-er -other-property -ia-hi-s— pessession o—r— eontrol-
for the -purpos—é of-inspecting,- mea suring, surveyingy -or photegraphing the-property

- e¥-any designated object or-operation thepeon avithin the -scope of-the-examination
permitted by- Rule -26--02. - The-order-shall -spe‘eiiy -the-timer -pl_ac-e? -.a,1gd~ma-n-rrer—.
of making the-inspection and-taking-the copies-and photegraphs-and méy-preééribe

~ such-termns-and conditions-as-are jush. | | |

RULE 34. PRODUCTION OF DOCUMENTS AND THINGS

AND ENTRY UPON LAND FOR INSPECTION
AND OTHER PURPOSES

34,01 Scope

Except-as provided-in-Rule-30.-0Z {5}, Any party may serve on any other

party a request (1) to produce and permit the party making the request, or some-

one acting on his behalf, to inspect and copy,.any designated documents (including
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’writings,. drawings, graphs, charts,bpho‘tlbgraphs; phbno-records, and other data

compilations from which information can be obtained, translated, if necessary, by

the respondeht through detection devises into reasonably usable form), or to inspect

and éopy, test, or sample any tangible things which constitute or contain matters

within the scope of Rule 26.02 and which are in the possession, custody or control

of the party upon whom the request is served, or (2) to permit entry upon designated

land or other property in the possession or control of the party upon whom the re-

quest is served for the purpose of inspection and measuring, surveying, photographing,

testing, or sampling the property or any designated object or operation thereon,

within the scope of Rule 26,02,

Comment
The proposed rule simplifies the practice under Rule 34 and confo rms.
to thg informal prpcedure presently adopted by many lawyers in requesting produc-
tion of documents. In particular, the amendments (a) eliminate thg requirement
of showing "gopd cause; " (b) elimipate »the requirement of a court order for pro-
duction; and (c) specifically includes the testing and samp}ing of tangible property
as a permissible inspection form. Documents now defined include all forms used

to preserve information including electronic forms.
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34,02 Procedure

The request may, without leave of court, be served upon the plaintiff after

commencement of the action and upon any other party with or after service of the

summons and complaint upon that party, The request shall set forth the items to

be inspected either by individual item or by éategory, and describe each item and

category with reasonable particularity. The request shall specify a reasonable

time, place, and manner of making the inspection and performing the related acts.

The party upon whom the request is served shall serve a written response

within 30 days after the service of the 'request, except that a defendant may serve

-

a response within 45 days after service of the summons and complaint upon that

defendant. The court may allow a shorter or longer time. The response shall

state, with respect to each item or category, that inspection and related activities

~ will be permitted as requested, unless the request is objected to, in which event

. the reasons for objection shall be stated. If objection is made to part of an item

or category, the part shall be specified. The party submitting the request may

move for an order under Rule 37 with respect to any objection to or other failure

to respond to the request or any part thereof, or any failure to permit inspection

as requested.
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» ’ g Comment

: T;le'procedure for production has been st'ibstantially changed. No longer
need a partyvestablish good cause or secure a-cct;urt order priorvto production.
A sirﬁplé request specifying the items to be inspected and describing each item
with reasonable particularity is all that is required. The request must specify
a reasonable time, place and manner of making the inspection testing, etc. The
party responding to the request must respond within 30 days after service of the
request upon him except a defendant may respond within 45 days after service of
summons and complaint upon him. Time may be extended 01; shortened by court

order. If objection is made to all or a part of the request, production is not re~"-

quired and the parties seeking production must move for an order under Rule 37.

.
? e -

34.03 Persons Not Parties - . _ . ' :

This rule does not preclude an independent action against a person not a

party for proddction of documents and things and permission to enter upon land.

Comment
The proposed rule resolves the former uncertainty in the federal courts
;:egarding the preempting natﬁre of Rule 34, Rule 34 applies only to parties.
Often it is necessary to enter land or inspect tangible property in the possession
of a person not a partjy. In such a situatiqn an independent a;ction in fhe nature

of an equity bill will lie. The proposed rule merely permits continuance of such
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'independeht procedure by providing that Rule 34 is not the exclusive remedy.

RULE 36 IS AMENDED TO READ AS FOLLOWS:

RULE 36. REQUESTS FOR ADMISSION OF FACTS
AND-OF-GENUINENESS- OF DOCUMENTS-

- 36,01 Request for Admission

A.ﬂep <commencement-of-an-actiony; A party may serve upon any other party
a written requést for the admission by—the—latte.r-of-ﬁhe genvineness-of-any-relevant
deeurents- deseribed in-and exhibited- with the-request-e r-of-_t—hg- truth of any vrelevant

matters-of fact set forth in-the-request for purposes of the pending action, only,

of the truth of any matters within the scope of Rule 26.02 set forth in the request

that relate to statements or opinions of fact or of the application of law to fact,

‘including the genuineness of any documents described in the request,- H-a-plaintiff

desires {o-serve a-request within 10-days-afte r-commencement-of the a-ctieny -leave-
of court, -granted- with or-without netice,-must-be-obtainedr Copies of the documents

shall be served with the request, unless eepies they have already been or are

otherwise furnished or made available for inspection and copying. The request

mé.y, without leave of court,l be served upon the plaintiff after commencement of

the action and upon any other party with or after service of the summons and com-

plaint upon that party.
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Each of the-matters matter of which an admission is requested shall be

deefned separately set forth, The matter is admitted unless within a-period-

designated-in the-request-not less than-15 -days after service-thereof 30 days after

service of the request, or within such shorter or longer time as the court may

allow en-motion and-neticey the party to whom the requé st is directed serves upon
the pa'rty requesting the admission eithes- (L)}-a-swern-statement- denying specifically
the matters-of which-an-admission is-requested-or-setting forth in-detail the-reasons
why- He —cannot- truthfully-admit-or deny-those matters-or -(-2) -written-objections on-

the ground- that-seme or-all-of the-requested-admissions-are privileged- é r-irrelevant
er-that-the- requé st is-otherwise- improper- i-g swhole- e;' -i-n—léa rt,- together with-a notice

of hearing-the-objections-at-the earliest-practicable-time .a written answer or objec-

tion addressed to the matter, signed by the party or by his attorney, but, unless

the court shortens the time, a defendant shall not be required to serve answers or

objections before the expiration of 45 days after service of the summons and com-

plaint upon him. If-written-ebjections-to-a-part-of the-request-are-made,-the

remainder-of the-request-shall-be-answered-within -th;-p eriod designated in-the-

requesh. If objection is made, the reasons therefor shall be stated. The answer

shall specifically deny the matter or set forth in detail the reasons why the answer-

ing party cannot truthfully admit or deny the matter. A denial shall fairly meet

" the substance of the requested admission, and, when good faith requires that a -
party qualify his answer or deny only a part of the matter of which an admission
is requested, he shall specify so much of it as is true and qualify or deny the

remaihder, An answering party may not 'give lack of information or knowledge as
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-a reasom for failure to admit or deny unless he states that he has made reasonable

inq{ziry and that the information known or readily obtainable by him is insufficient

to enable him to admit or deny. A party who considers that a matter of which an

admission has been requested presents a genuine issue for trial may not, on that

ground alone, object to the request; he may, subject to the provisions of Rule 37.03,

deny the matter of set forth reasons why he cannot admit or deny it.

The party who has requested the admissions may move to determine the suffi-

ciency of the answers or objections. Unless the court determines that an objection

is justified, it shall order that an answer be served. If the court determines that

an answer does not comply with the requirements of'this rule, it may order either

thé.t the matter is admitted or that an amended answer be served. The court may,

in lieu of these orders, determine that final disposition of the request be made at

a pre-trial conference or at a designated time prior to trial. The provisions of

Rule 37,01 (4) apply to the award of expenses incurred inh relation to the motion.

Comment
As proposed, the rule eliminates the exigting proviéion in Rule 36 that the
request for admission be limited to matters of "fatct. '"" The rule now permits
- inquiry into ?nixed questions of law and fact and matters of opinion and conch'a.sion.
‘As pro.posed; Rule 36.01 equates to the provisions of proposed amended Rule
33.02. The 1"u1e as pr0posed‘ continﬁes to impose a reasonable burden of searching
out available facts upon the answering party. The rule requires the answering
party to make a reasonable inquiry and to state that the information is not known

or readily available to him in order to deny on the basis of lack of information
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or knowl‘eage. Time for response has b;aen extended to 30 days except defendants
may answer or object within 45 days after serviée o‘f the summons and complaint
upon that defendant. The inquiring'party has the obligation of moving the court
for an orde; determining the sufficiency of the answers or objections. A failure

to reépond by answer or objection within 30 days after service of the request

constitutes an admission.

36.02 Effect of Admission

Any matter admitted under this rule is conclusively established unless the

court on motion permits withdrawal or amendment of the admission. Subject to

- -the provisions of Rule 16 governing amendment of a pre-trial order, the court may

permit withdrawal or amendment when the presentation of the merits of the action

will be subserved thereby and the party who obtained the admission fails to satisfy

the court that withdrawal or amendment will prejudice him in maintaining his action
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or defense on the merits. Any admission made by a party pursuant {te-such

rvequest under this rule is for the purpose of the pending action only and dees is

not constitute an admission by him for any other purpose nor may it be used

against him in any other proceeding.

Comment
‘The effect of an admission is bcla;,r_ified undér this rule. In addition, pio-
vision is made for withdrawing ér amending an .a.dmis sion. The rule now provides
that an admission is a judiciai admission unless thé court on motion permits its
withdrawal or amendmgnt. The provisions related to amendment or withdrawal
of admissions indicates the desirability to havihg the matter presented on the

merits and not to be determined by factual or procedural errors of the party.

RULE 37 IS AMENDED TO READ AS FOLLOWS:

RULE 37. R—EFUSA-L FAILURE TO MAKE DISCOVERY;
' CONSEQ-UE-NGES SANCTIONS

37.01 Refusal te-Answer | A e
- é -party-o r-other-witness refuses-to-answer-any-question-propounded upon-

eral examinationy -the- examination shall be-completed-on other-matters or-adjourned,
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a8 -t-l-re-prepenent of -the- question-may prefery - Thereaftery on -I'ea-sénable fnotiee -to
all—iae reons-affected therebyy -he may-apply-to the-court in which the action is-pend-
ing or-the court-in-the districi-where-the-deposition-is-taken fo r an order- compeld-
'ing an-answer.- -Upen-the- refusal-of a-witness to-answer-any interrogatory- submitted

under-Rule 31-or-upon the-refusal-of-a-pariy-to answer any-interrogatery-submitted-
under-Rule 33,-the p—ropone-n-t -of-the question may-on like notice make-like ;a,ppl-i ca-~
tion-for such-an-order. - If- the metion-is granted-and if the-court-finds-that-the
refusal- w’afs-'wiﬁhlm;t- substanfaal- justificationy -the— eourt shall require-the-refusing-
party or-witness and-the party-or attorney advising {the-refusal-or both pf- them-to
pay-to-the -exa#ni—ni—ng— pazty-the-amount-of-the reasonable -expens—es Firi’é;r ¥ ?d»-i-n-
ebtaining -t-l}e; ordery -including reasonable -a;tte rneyls fees r - -Iii the -motmn is-denied
and-if the- court finds that the -motion was rmade —withoaxt-s&b-stanti-a;l- festification,

the court-shall-require-the examining-party or-the attorrey advising the-motion

o¥ -both— eif- them {0 -pay te-the-refusing-pa ¥ty or-witness the-amout-of-the reasonable

expenses-incurred-in opposing-the- motien; -including reasonable-attorneyls fees.

- 37.01  Motion for Order Compelling Discovery

A party, upon reasonable notice to other parties and all persons affected

thereby, may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to a party 1;nay be made

to the court in which the action is pehding, or, on mafters relating to a2 deponent's

failure to answer'questions propounded or submitted under Rule 30 or Rule 31, to
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the court in the county where the deposition is being taken. An application for an

order to a deponent who is not a party shall be made to the court in the county where

- the deposition is being taken.

Comment

Rule 37 contains all rules applicable to mot;ions to compel further discovery
and for sanctions involving a failure to make proper discovery. The procedure of
amended Rule 33 imposes an obligation upon the inquiring party to move for an
- order under Rule 37 if an objection is made or if the response is not sufficient.
In like m-ea.sure, amended Rule 34 has eliminated the reguirement of a court order
before a party was required to produce documents aﬁd establishes a procedure
under Rule 37.01 to compel production in the event that a 'pa_rty fails to make proper

disclosure after a request under Rule 34.

The Advisory Committee believes that it is genera!ly de’swirable for the court
in whic_h the action is pending to make all orders and impose all sanctions regard- |
.ing discovery. The exception to that practiée should relate to the need for immediate
determination of legal issues arising during the téking of depositions. In recog-
nition of this fact, the Adyiso ry Committee amendments impo sel a limitation on
recourse to courts in counties other than the court in which the action is'pending
by providing that courts in the county where the deposition is being taken is
lit.nited to. making orders on. matters re’lating to defendant's failure to answer

questions propounded or submitted under Rule 30 or Rule 31,
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(2) Motion, If a deponent fails to answer a questioh propounded or submitted

under Rule 30 or Rule 31, or a corporation or other entity fails to make a designa-

tion under Rule 30.02 (6) or Rule 31.01, or a party fails to answer an interrogatory

submitted under Rule 33, or if a party, in response to a request for inspection

submitted under Rule 34, fails to respond that inspection will be permitted as re-

quested or fails to permit inspection as requested, the discovering party may move

for an order compelling an answer, or a designation, or an order compelling

inspection in accordance with the request. When taking a deposition on oral examin-

ation, the proponent of the question may complete or adjourn the examination before

-

he applies for an order,

If the court denies the motion in whole or in part, it‘may make such pro-

tective order as it would have been empowered to make on 2 motion made pursuant

“to Rule 26.03.

Comment
This rule is substantially identical to the existing Rule 37.0l. The rule has
been expended in scope in recognition of the amendments made in Rule 33 and Rule

34, The second paragraph of the proposed rule now provides that the court in
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Aaddi‘tion' to denying a motion in whole or in part may make a protectivg order
sinﬁlar to an order made on motion under Rule 26,03,

It musf be noted that the rule now speaké of a "failure'' to answer questions,
etc. rather than a "refusal.'" Wilfulness has been eliminated as a controlling

factor in court review of discovery motions by this change of language.

(3) Evasion or Incomplete Answer. For purposes of this subdivision an

evasive or incomplete answer is to be treated as a fiilure to answer.

Comment
This new provision resolves an open question under the existing rules. An

evasive warning or incomplete answer now is considered a failure to answer.

(4) Award of Expenses of Motion. If the motion is granted, the court shall,

~ after opportunity for hearing, require the party or deponent whose conduct necessi-

. tated the motion or the party or attorney advising such conduct or both of them to

pay to the moving party the reasonable expenses incurred in obtaining the order,

including attorney's fees, unless the court finds that the opposition to the motion

was substantially justified or that other circumstances make an award of éxpenses .

unjust.
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If ‘the motion is denied, the court shall, after opportunity for heéring, require

[

the moving party or the attorney advising the motion or both of them to pay to the

party or deponent who opposed the motion the reasonable expenses incurred in

opposing the motion, including attorney's fees, unless the court finds that the making

of the motion was substantially justified or that other circumstances make an award

of expenses unjust.

If the motion is granted in part and denied in part, the court may apportion

the reasonable expenses incurred in relation to the motion among the parties and

persons in a just manner.

Comment v
A change in procedure is recommended in this rule. Under the existing
Minnesota Rule 37.01 the court is permitted to award reasonable expenses if the
motion was madé "without substantial justiﬁcation., '"" Under the pi'oposed amend-
ment the rule now provides that e'xp_enses are to be awarded unless the court finds

that the opposition to the motion was '""substantially justified" or that the making

of the. motion was ''substantially justified. " The purpose for this amendment is

to encourage cour.ts to make more frequent use of the provisions for awarding
expenses. The amended rule also preserves a desirable flexibility by prox;;iding

- that the court may refuse to award expenses in circumstances where such an award
appears unjust. In addition, the last paragraph provides that the court may appor-

tion expenses in a situation where the motion is granted in part and denied in part.
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37.02  Failure to Comply with Order

(1) Contempts Sanctions by Court in County Where Deposition is Taken.

If a pawty deponent er-other-witness refuses fails to be sworn or refuses to answer

any a question after being directed to do so by the court in the county in which the

deposition is being taken, the refusal- failure may be considered a contempt of the

that court making the-order oxr-the court-in-which-the-action-is pending.

Comment
The rule is substantially identical to the former Rule 37.02 (1) except the
word ""refuse'' has been changed to '"fail'' to remove the concept of wilfulness as

a consideration in imposing the sanctions.

(2) ©ther-Consequences. Sanctions by Court in Which Action is Péhding.

, employee
- .If any a party or an officer, director/or managing agent of a party or a person .

refuses designated under Rule 30.02 (6) or Rule 31,01 to testify on behalf of a

party fails to obey an order to provide or permit discovery, including an order

made under Rule-37-0L subdivision 37.01 of this rule requiring-him-to anewer




- 79 -

designated- questions,-or-an order made under-Rule-34,- or-an-order made -under

or Rule 35, the court in which the action is pending may make such orders in

regard to the refusal failure as are just, and among others the following:

(@)

An order that the matters regarding which the que stions-were-askedy
er-the-character or-deseription-of-the thing or-land,- or-the contents
of the-paper,- or-the mental-or-physical-or bloed-condition sought

to- be-examined, order was made or any other designated facts shall

be taken to be established for the purposes of the action in accord-

ance with the claim of the party obtaining the order;

(b) An order refusing to allow the disobedient party to support or

oppose designated claims or defenses, or prohibiting him from
introducing in evidence-designated-documents-or things or-itemns
of testimony; -or from introducing- evidence of mental or-physical-

ez-blood- condition-sought-to be-examined- designated matters in

evidence;

(c) An order striking out pleadings or parts thereof, or staying

{e) (d)

further proceedings until the order is obeyed, or dismissing the
action or proceeding or any part the.reof, or rendering a judgment
by défault against the disobedient party; : i

In lieu of any of the foregoing orders o’r in addition thefeto_,_' an

order directing-the-arrest of-any party-or agent-of-a-party- for

disobeying-any-of-such-orders treating as a contempt of court

the failure to obey any orders except an order to submit to
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mental-or physical or-blood a physical or mental examination.

" (-d-)-ié)_ Where a party has failed to comply with an order under Rule
35.01 reqﬁiring him to produce another for examination, such
orders as are listed in paragraphs (a), (b), and (c) of this rule
subdivision, unless the party failing to comply shows that he is

unable to produce such person for examination.

»

In lieu of any. of the foregoing orders or in addition thereto, the court shall

.require the party failing to obey the order or the attorney advising him or both to

pay the reasonable expenses, including attorney's fees, caused by the failure,

unless the court finds that the failure was substantiaily justified or that other cir-

cumstances make an award of expenses unjust.

Comment

‘The proposed amendment is substantially identical to the previoﬁé Rule
37.02 (2). The rule has been modified to provide a ''failure'' to make discovery
" rather than a ”refusal” to make discovery.
Sub-paragraph (e) now permits the imposition of sanctions upon a party

when a party has failed to comply with an order to produce a third person for

examination under Rule 35.
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37.03 Expenses on Refusal Failure to Admit.
If a partyy-afier-being- served-with-a-request-under-Rule 36- fails to admit

the genuineness of any documents or the truth of any matters-of-fact,-serves-a

sworn-denial-thereof- matter as requested under Rule 3§, and if the party request-
ing the adrnis s'ion_§_ thereafter proves the genuineness of any;sti-eh the document

or the truth of any such matter of faet, he may apply to the court for an order
requiring the other party to pay him the reasonable expenses incurred in making

that proof, including reasonable attorney's fees. Unless-the-court finds that there
were- geed-nea-son; for the- denia-l-é r-that-the-admissions-sought were-of no-substantial

“importance, -the-order-shall-be mader The court shall make the ordér unless it

finds that (1) the request was held objectionable pursuant to Rule 36.01, or (2)

the admission sought was of no substantial importance, or (3) the party failing

to admit had reasonable ground to believe that he might prevail on the m’atter,

or (4) there was other good reason for the failure to admit.

Comment
The proposed amended Rule 37.03 is substantially identical to the existing

Minnesota Rule 37.03. The rule as proposed clarifies an ambiguity existing in
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the present rule which does not specifically provide sanctions where a party fails
to admit as requested under Rule 36 on the basis of an inability to admit or deny
due to lack of knowledée or information. As amended;- the rule imposes the same

obligation upon the party in the latter situation as in the sworn denial situation.

37.04  Failure of Party to Attend at Own Deposition or Serve Answer
: employee .

If a party or an officer, director,/or managing agent of a party or a person

designated under Rule 30,02 (6) or Rule 31.01 to testify on behalf of a party

wilfully fails (1) to appear before the officer who is to take his deposition, after

being served with a proper notice, or fails (2) to serve answers or objections to

interrogatories submitted under Rule 33, the couriy-on etion-and-notice y TRAY-
strikke-out all or-any-part-ef any-pleading-of that pariy; -or dismise-the actmn o
p roecee di-ng or-any-part thereof;-or-enter-a judgment by- defauli-against-that-party.

after proper service of the interrogatories, or (3) to serve a written response |

to a request for inspection submitted under Rule 34, after proper service of the

request, the court in which the action is pending on motion may make such orders
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in régard to the failure as are just, and among others it may take any action

authorized under paragraphs (a), (b), and (c) of subdivision 37.02 (2) of this rule.

In lieu of any order or in addition thereto, the court shall require the party failing

to act or the attorney advising him or both to pay the reasonable expenses, includ-

ing attorney's fees, caused by the failure, unless the court finds that the failure

was substantially justified or that other ci rcumstances make an award of expenses

-

unjust.

The failure to act described in this subdivision may not be excused on the

ground that the discovery sought is objectionable unless the party failing to act

has applied for a protective order as provided by Rule 26.03.

Comment
The rule as amended eliminates the requirément of wilfulness found in the

former Rule 37.04. The rule has also been expanded to encompass oraérs under
Ruler 34. The court is specifically givén authority to make such orders as may be
"'just" in addition fo the specified sanctions. | The last paragraph is added fo impose
upon the answering party an obligation'to seek a protective order in the event that.
he believes the discovery sought is objectionable or otherwise invalid. No longer
can a party remain silent and take no affirmative action when properly sérx}ed with

a notice of discovery.
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RULE 45 IS AMENDED TO READ AS FOLLOWS:
RULE 45. SUBPOENA
45.04  Subpoena for Taking Depositions; Place of Examination
- (1) Proof of service of notice to takera deposition as provided in Rules 30,01
30.02and él. 01 or in a state where the action is pending constitutes a sufficient
author.ization for the issulaﬁce of subpoenas for the persons narned or described
therein. The subpoena may command the person.to whorh it ié directed to produce

and permit inspection and copying of designated books, papers, documents, or

tangible things which constitute or contain evidence welating-to any-ef the matters
within the scope of the examination permitted by Rule 26,02, but in that event the

subpoena will be subject to the provisions of Rules 30+02 26.03 and 45+02 45.04 (2).

Comment
No change of substance is made in Rule 45, 04 (1). The rule has been clarified
to indicate t'ha.t a subpoena duces tecum requires prbduction of the d‘esignated books,
documents, etc. and also permits inspecﬁ'on a,nc% cop&ing of those documents, The
Advisory Committee's proposal clarifies the rule by providing that the designated
documents must contain ""matters" within the scope of examination rather t};an

""evidence'' within the scope of examination permitted under Rule 26.02.

/
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(2) The person to whom the subpoené is directed may, within 10 déys after

service thereof or on or before the time specified in the subpoena for compliance

if such time is less than 10 days after service, serve upon the attorney designated

in the subpoena written objection to the production, inspection or copying of any or

.all of the designated materials, If objection is made, the party servirig the subpoena

shall not be entitled to the production or, nor the right to inspect and copy the

materials except pursuant to an order of the court from which‘ the subpoena was

issued. The party serving the subpoena mavy, if objection has been made, move

upon notice to the deponent for an order at any time before or during the taking of '

_the deposition.

Lomment
This rule is a new provision and is similar.to the procedure available to
parties required to produce documents for inspection under amended Rule 34 and

N

amended Rule 30,02 (5).
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. £} (3) A resident of this state may be required to attend an examination
only in the county wherein he resides or is employed or transacts his business

in person, or at such other convenient place as is fixed by an order of court. A

nonresident of the state may be required to attend in any county of the state.

Comment

The rule as proposed is identical to the former Rule 45. 04 (2).

RULE 69 IS AMENDED TO READ AS FOLLOWS:
RULE 69. EXECUTION
Process to enforce a judgment for the payment of money shall be a writ of
.execution, unless the court directs otherwise. The procedure on exécution, in
proceedings supplementary to and in aid of a judgment, and in proceedings on and
in .aid of execution shall be in accorda.nce with M.S.A. 1949 1971, c. 550. In aid
of the judgxﬁent or execution, the judgment creditor, or his successor in interesfg

4

when that interest appears of record, may examine obtain discovery from any i

person, including the judgment debtor, in the manner provided in these rules for

taking-depositions.
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Comment
The change provided in this rule is to make available to the judgment creditor
all of the discovery procedures, not merely the procedure of depositions. In par-

ticular the rule will now permit application of the amended Rule 34.

FORM 19 IS AMENDED TO READ AS FOLLOWS:
| FORM 19
'.1\.4-@'-1‘-10-1\1 REQUEST FOR PRODUCTION OF DOCUMENTS, ETC.,
UNDER RULE 34 '
Plaintiff A.B. mowves -the-eour-t—ﬁe-r— an-erder-requiring requests defendant

C.D. to respond within days to the following requests:

(1) To That defendant produce and to permit plaintiff to inspect and to copy

each of the following documents:

[Here list the documents either individually or by category and describe

each of them. ]

[Here state the time, place, and manner of making the inspection and

performance of any related acts. ]

(2) To That defendant produce and permit plaintiff to inspect and to

photograph copy, test, or sample each of the following objects:




4

S|

-

b i [Here list the objects either individually or by czitéﬁor‘f and describe each -
y o

[Here state the time, place, and manner of m'aking'_'the inspection and

 performance of any related acts. ]

(3) Fe That defendant permit plaintiff to enter [here describe property to )

be entered] and to inspect and to photograph, test or sample [here describe_ the
.portibn of the real property and the objects to be inspected and-photographed].

[Here .state the time, place, and manner of making the inspection and

performance of any related acts. ] | -

Defendant G~Dr-has the-possessiom - eustody,- or- é.en'erél—ef- -ea-c-h- ef the
foregoing-de 'eﬁments— and-objects -and of the-above -mentioned real-sstate. - Each
of ‘thel;n- constitutes-ox co-n-fai-ns- evidence-relevant -a-nd- material-to-a -ma,t‘;er- involved
in this action,- as-is more-fully shown in-Exhibit-A -hereto-attached.

Signed:

Attorney for Plaintiff,

Address':‘

] Comrn'ent

The amendments conform Form 19 to changés made in Rule 34, This

- form may also be used under Rule 30.02 (5).




